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Before KING Chief Judge, GARWOOD and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:”

This appeal presents the Court with the bitter remants of
several factually conplex disputes relating to the distribution of
the estate of Texas farnmer Rex McGarr, who died nore than fourteen
years ago, on January 14, 1986. The case is before the Court on
the basis of conplete diversity and the matter is controlled by
Texas law. The primary i ssue i s whether the clains asserted herein
are barred by the applicable state statutes of limtation.

Appel lants Paul M Duthu, Leroy Duthu,? Rex Duthu, Herman
Dut hu, and Ruby Dut hu (hereinafter "the Duthus") are beneficiaries
and contingent remai nder nen under McGarr’s will. In the district
court, the Duthus filed suit against: (1) attorney Ruben Pena and
a host of lawers and law firns associated with him (hereinafter
"Pena" or "the Pena interests"), (2) Harlingen National Bank
(hereinafter "the Bank"), as successor in interest to Town &
Country National Bank, which was taken over by the RTC, and (3)
Robert H. Pedraza (hereinafter "Pedraza"). Attorney Pena drafted
the will and served as co-executor of McGarr’s estate. Pedraza, a

trusted MGarr enployee of 1long service, was both a naned

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.

2\ note that this appellant’s nane is variously reported in
the record as Lee Roy Duthu and Leroy Duthu. For the purposes of
this opinion, we have adopted the spelling Leroy, as used by the
appel lant hinself in record evidence.
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beneficiary and served, together with Pena, as co-executor of the
wll. The Bank’s predecessor in interest, Town & Country Nati onal
Bank, extended certain |loans secured by the estate’ s assets and
then sued in Texas state court to collect on those |oans,
eventually capturing all of the estate’s assets pursuant to a
settl enment agreenent consummated in 1989. I n Decenber 1999, the
district court entered separate orders granting sunmary judgnent in
favor of Pena and the Bank, finding, inter alia that the Duthus’
clains were barred by both of the potentially applicable Texas
statutes of limtation. The district court then severed the Duthu’s
remai ni ng cl ai ns agai nst Pedraza, which are still pending in the
district court, and certified the orders granting summary judgnent
to Pena and the Bank for inmmedi ate appeal. The Duthus filed a
tinmely notice appealing the district court’s Decenber 9 orders.

In the district court, appellant Robert Pedraza filed a cross-
action against his fell owexecutor, attorney Pena. Wth respect to
Pedraza’s clains, the district court granted sunmary judgnent in
favor of Pena, holding that Pedraza’'s clainms were |ikew se barred
by the applicable statute of limtations. Pedraza filed a tinely
notice appealing the district court’s order.

Vi ewed broadly, there are only two i ssues presented for revi ew
by this Court: (1) whether the district court properly granted
summary judgnent in favor of the defendants with respect to the

Dut hus’ clainms against Pena and the Bank, and (2) whether the



district court properly granted summary judgnent with respect to
Pedraza’ s clains against Pena. W review both of these issues de
novo, and affirm

| .

The facts, in a light nost favorable to the non-novants, are
as follows. 1In August 1982, an elderly Rex McGarr executed a | ast
will and testanment. The will was drafted by attorney Ruben Pena,
who was reconmended by McGarr’s long-tinme friend and farmenpl oyee,
Robert Pedraza. The will provided, in relevant part, for cash
distributions in the amunt of $5,000 to certain naned
beneficiaries, including (1) MGarr’s sister, Ruby Duthu; (2) his
four nephews, Paul, Leroy, Herman, and Rex Duthu; and (3) Robert
Pedraza. The will further provided for the conveyance of a 114
acre tract owmed by McGarr to Pedraza in fee sinple. Finally, the
wll provided that the residual estate, that portion remnaining
after the distribution of the cash bequests and the conveyance of
the 114 acre tract, be placed into a testanentary trust. The
testanentary trust, which was anticipated to include both real and
personal property, was to be adm nistered by Pena and Pedraza as
trustees for the benefit of McGarr’s sister, Ruby Pena, until her
death or for a period of twenty years, with the beneficial interest
to be divided anong his nephews and Pedraza at the term nation of
the trust. In My 1982, about three nonths before Pena prepared

MGarr’s wll, Pena prepared a report valuing McGarr’s net worth,



and thus his estate, at approximately $1.8 million.

The sane day the will was drafted, attorney Pena prepared a
power of attorney giving Pedraza control over MGurr’'s affairs,
whi ch McGarr signed. The parties have not presented any issues
relating to McGarr’s conpetence to execute either the will or the
power of attorney. Months later, in March 1984, Pena drafted and
filed docunents in a Caneron County, Texas probate court stating
that McGarr was inconpetent and requesting that Pedraza be nade
McGarr’s guardian. Between the tinme that McGarr fell ill in 1982
and McGarr’'s death in 1986, Pedraza, in his role as MGrr’s
guardi an, and as assisted and advi sed by Pena, borrowed nore than
one mllion dollars from several Texas banks, including Town &
Country National Bank. Pedraza clains that the | oans were secured
for the purpose of continuing McGarr’'s farm ng operations. The
Duthus claim the noney was secured for Pedraza’'s own personal
busi ness ventures. Sone of the earlier loans were secured by
McGarr’s property, but sone were not. In addition, sone of the
| oans were obtained without the statutorily required consent of the
probate court adm ni stering the guardi anshi p.

MGarr died in January 1986. In February 1986, Pena and
Pedraza filed McGarr’s will in a second Caneron County probate
court, one different fromthe probate court supervising the McGarr
guar di anshi p. Pena and Pedraza were appointed independent co-
executors of the estate and issued letters testanentary by the
second probate court. At the tine of McGarr’s death, his estate

6



was heavily burdened with the debt accunmulated by Pedraza as
McGarr’s guardi an, including approxi mately $500, 000 owed to Town &
Country National Bank. O the $500, 000 debt owed to Town & Country
Nati onal Bank, approximately $200,000 was not secured by any of
McGarr’'s assets.

In this action, the Duthus claimthey were never aware of any
of these facts. They claimthey did not know the val ue of McGarr’s
estate, did not know about the guardi anship, and did not know any
of the details about the timng or nature of the bank loans. To
the contrary, the Duthus claim that Pena contacted them after
MGarr’s death, told them that he was their |awer, and that
MGarr’s estate was burdened by debt that would obliterate their
interest under the wll. Pena further suggested that MGrr
hi msel f had approved the burdensone debt prior to his death, that
their only hope of recovering anything under the will was to sign
releases of their interest under the will, and that they m ght
becone liable for the debt itself if they failed to sign rel eases.

On May 15, 1986, Pedraza, assisted by Pena, fornmed a separate
corporation for real estate developnent, the El Rancho Potrero
Devel opnment Co., Inc. El Rancho Potrero was privately held by
Pedraza and was not organi zed for the benefit of McGarr’s estate.
Later in May, Pena negotiated a settlenent of the Duthus’ interest
in the estate with Ruby Duthu. Ruby Duthu and Rex Duthu agreed to
release their interest in exchange for the amobunt of the cash
bequest and signed releases. The remaining Duthus, however,
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refused to sign and the deal fell through.

In June 1986, Pena, Pedraza, and the Town & Country Nati onal
Bank negotiated a new |l oan that would permt paynent of the cash
bequests in full. Town & Country National Bank agreed to | end the
estate an additional $40,000, to be used for paynent of the cash
bequests. Pedraza and Pena, as co-executors and trustees, agreed
to execute a new note and deed of trust consolidating the $500, 000
debt, and nost inportantly, securing the note with all of the
estate’'s assets. The new note thus provided the bank wth
additional security in the formof previously unpl edged assets and
further converted approxi mately $200, 000 of t he debt fromunsecured
to secured status. As an added incentive to sign the consoli dated
note, Town & Country National Bank agreed to extend a separate bank
| oan to Pedraza' s corporation El Rancho Potrero in the anmount of
$219, 000. The proceeds of that |oan were to be used to fund
Pedraza’ s purchase of 62 acres fromthe estate. In |ate June 1986,
Pena and Pedraza signed the note consolidating the various | oans
and securing the debt with the assets of the estate. The tota
amount of the consolidated and secured | oan, however, was $625, 000,
rat her than $540,000. The Duthus claimthat the additional nonies
covered | oans extended to Pedraza personally. The Duthus chall enge
the validity of the consolidated note on various grounds.

Throughout the balance of 1986, Pena tried to negotiate

settlenents of the Duthus’ outstanding interest in the pledged



estate property. Ruby Duthu and Rex Duthu remained willing to
settle for the negotiated anounts, but the remaini ng Dut hus raised
objections. Eventually, in January 1987, all of the Duthus signed
rel eases. Ruby Dut hu, Rex Duthu, and Hernman Dut hu si gned rel eases
i n exchange for $5,000. Leroy Duthu and Paul Dut hu signed rel eases
i n exchange for $7,000. |In this action, Ruby Duthu, Hernman Dut hu
and Rex Duthu claimthat, notwi thstanding the fact that they were
paid in full under the express terns of the rel eases, Pena prom sed
to try and get them an additional $2,000 so that they would
ultimately receive the sane anount as Leroy Duthu and Paul Dut hu.
The record cont ai ns docunentati on supporting this claimin the form
of subsequent letters fromPena distributing an additional $500 to
these parties, with the comment that Pena hopes to be able to
obtain a remaining balance of $1,500 in the near future. The
Dut hus thus dispute the validity of the releases for a variety of
reasons, including failure of prom sed consi deration and fraudul ent
i nducenent based upon m srepresentations by Pena.

Not hi ng el se happened unti|l March 1988, when Pedraza defaul ted
on bank notes secured by the estate’'s assets. Town & Country
National Bank tried to satisfy the note by selling the estate’s
assets. Wiile in that process, Town & Country National Bank was
taken over by the RTC. In August 1988, the notes were purchased
fromthe RTC by Harlingen National Bank (referred to herein as "the
Bank") .

In 1988, the Bank sued Pena, Pedraza, Pedraza's wife divia,
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El Rancho Potrero, MGarr's estate, and its title insurer for
paynment on the loans in a Texas state court of general
jurisdiction. |In Decenber 1988, and while the state foreclosure
suit was pending, Ruby Duthu, Rex Duthu, and Herman Duthu,
contacted M ssissippi attorney Don Barrett about their substanti al
rights under McGarr’s wll. The Duthus claimthat they contacted
Barrett purely and solely for the purpose of obtaining the $1, 500
bal ance owed to them pursuant to Pena’'s prom se to obtain $2,000
for each of themin addition to the anount recited as consi deration
under the terns of the releases executed by them However,
Barrett’s initial investigatory letter to Pena i ncl udes the Dut hus’
allegation that they were “induced” to sign a waiver of their
rights under the will. Moreover, the record reflects that attorney
Barrett nmade a broader investigation, eventually corresponding with
the Texas state probate court and obtaining copies of the public
filings in the court’s file.

I n January 1989, Pena responded to Barrett’s i nquiry on behal f
of Ruby Dut hu, Rex Duthu, and Herrman Dut hu. Pena inforned Barrett
that McGarr’ s estate was heavily burdened by debt that exceeded the
val ue of the estate. Pena forwarded Barrett copies of the rel eases
in which the Duthus rel eased their clains for $5,000 and expl ai ned
that when the releases were signed, Pena was hopeful that
successful negotiations would eventually permt Pedraza to take
over the farm which could have potentially preserved sone value to
the estate. Pena inforned Barrett that that was no | onger possible

10



because the debt owed to the Bank had been placed in litigation
that would essentially bankrupt the estate, |eaving no further
assets to be distributed. Thus, by January 1989, at |east three of
t he Dut hus had actual or constructive notice through their counsel
that the state court foreclosure action threatened to consune al
of the estate’ s assets.

In July 1989, the Bank and the estate settled the state court
foreclosure suit by assigning all of the estate’s assets to the
Bank, and the state court entered final judgnent dism ssing the
action. |In August 1989, the estate’s assets were conveyed to the
Bank pursuant to the settlenent agreenent. The Duthus chall enge
the validity of both the Bank’s clainms and the settl enent agreenent
in the state court foreclosure suit on a variety of grounds.

The Duthus claim that they were not aware of either the
$625, 000 consolidation loan or the Bank’s foreclosure suit and
final judgnment wuntil 1996 when a third-party, Texas attorney
Heri berto Medrano, conducted an i ndependent investigation and then
traveled to Mssissippi to inform the Duthus of the relevant
facts.?3

Pedraza |ikewi se clains that he has been the victim of the
nmor e sophi sticated machi nati ons of a purportedly self-dealing Pena
in the admnistration of the guardianship and the estate.

Notw thstanding his central role in nobst of the m sconduct

SAttorney Medrano accepted the case hinmself and continues to
represent the Duthus in this appeal.
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identified by the Duthus, Pedraza clainms that his only desire was
to have the will enforced as witten. Pedraza clains that he wote
Pena demand letters insisting that Pena establish the trust, pay
t he bequests, and convey the 114 acre tract to him but that Pena
took no action. Pedraza does not, however, explain how Pena woul d
have been able to acconplish any of those things in |ight of the
heavy debt accrued by Pedraza hinself as guardian of MGarr’s
estate. Pedraza clains that he consolidated the | oans and secured
them with the estate’'s assets because Pena and a bank officer
convinced himit was necessary to avoi d unpl easant ram fications in
a bank audit. Pedraza further clains that he objected to the
formati on of El Rancho Potrero, and that he did not understand why
the estate’'s property was being conveyed to El Rancho Potrero

Pedraza al so accuses Pena of a variety of other m sconduct.

.

The instant suit began in October 1996, when the Duthus filed
suit agai nst Pena, Pedraza, and the Bank in federal district court.
The Dut hus’ Conplaint alleges: (1) that Pena and Pedraza breached
certain fiduciary duties owed to the Duthus, commtted fraud, and
engaged in a civil conspiracy which damaged the Duthus; (2) that
the Bank’ s conduct during the admnistration of the guardi anship
and estate anounted to civil conspiracy; and (3) that Pena and
various law firns and attorneys associated wth Pena commtted

| egal mal practice.
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I n January 1997, Pena noved for di sm ssal or sunmary judgnent.
Pena argued that the Duthus’ clains were barred by the applicable
Texas statute of l[imtations. Alternatively, Pena argued that the
clains should be dism ssed because the Duthus formally rel eased
their interest in the estate in 1987, or because there was no
privity between the Duthus and the defendant |[aw firns.

In February 1997, the Bank noved for dism ssal or summary
judgnent. The Bank argued that the Duthus’ clains were barred by
the applicable statute of limtations. Alternatively, the Bank
argued that the Duthus’ clains were barred by the D Gench Duhne
doctrine, or by the doctrines of conprom se and settlenent, accord
and satisfaction, release, and res judicata.

In January 1998, Pedraza filed cross-clains against Pena,
all eging | egal mal practice and breach of fiduciary duty. 1In March
1998, the Bank filed conditional cross-clainms agai nst Pena seeki ng
contribution and indemity in the event that the Bank was held
liable. Alsoin March 1998, Pena noved to di sm ss Pedraza’'s cross-
cl ai m agai nst Pena. As in his nmotion to dismss the Duthus’
clains, Pena argued that Pedraza s clains were tine barred by the
applicable statute of [imtations.

On Decenber 9, 1998, the district court entered separate
orders granting Pena’s notion for summary judgnent with respect to
the Duthus’ clains, and granting the Bank’s notion for summary
judgnment with respect to the Duthus’ clains. The district court
hel d that the undi sputed facts established that the Duthus’ clains
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accrued, at the latest, in July 1989 when the state court entered
final judgnent in the Bank’s foreclosure suit pursuant to the
settlenment agreenent providing for the transfer of all of the
estate’s assets to the Bank. G ven that the clains were not filed
until nore than seven years |ater, on Cctober 28, 1996, the clains
were tinme barred by both of the potentially applicable Texas
limtation periods, which would be tw years for those clains
sounding in tort, see Tex. GQv. Prac. & REM CopeE § 16. 003, and four
years for those clainms sounding in contract, see Tex. QVv. PrRAC &
ReEM CopeE § 16.004. The Dut hus appeal the district court’s grant of
summary judgnent with respect to their clains agai nst Pena and the
Bank.

On January 22, 1999, the district court entered an order
granting Pena’s notion for sunmary judgnent as to Pedraza’s cross-
clains, holding that Pedraza’s clains were also barred by
[imtations. In this order, the district court noted that Pedraza
was aware of both the operative facts and any available |ega
theories against Pena no later that February 10, 1992, when an
attorney retained by Pedraza wote Pedraza a letter stating that
the statue of limtations for a claimagai nst Pena woul d expire the
followng nonth. Gven that the cross-clains were not filed until
al nost 6 years later, on January 29, 1998, the clains were tine
barred by both of the potentially applicable Texas limtation

statutes. Pedraza appeals the district court’s January 22, 1999
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or der.

In addition to the proceedings in the district court, there
have been significant devel opnents in two related state court suits
during the pendency of this appeal.* |In Pedraza v. Pena, No. 13-
97-450-Cv (Tex.  App. - Corpus Christi, Sept . 16, 1999)
(unpubl i shed), Rogeri o Pedraza, who is both Robert Pedraza’'s fat her
and a beneficiary under the will, filed suit against Pena for,
inter alia, failure to nmake the distribution required under the
will. 1Inthat case, which was filed in Hi dalgo County, Texas, the
state trial court granted Pena sunmary judgnent, holding that
Rogerio Pedraza’'s clains were barred by limtations. The state
court of appeals reversed, holding that Pena failed, in that case,
to prove when Rogeri o Pedraza' s cause of action accrued as a matter
of law. The court of appeal’s judgnent in that case was inforned
only by a copy of MGarr’'s wll and the date that the case was
admtted to probate.

Three nonths later, the sane court of appeals issued a
decision in an adversarial action arising fromthe Caneron County,

Texas probate court handling the McGarr estate. See Inre MGrr,

“There is also at |least one other related third state court
action pending. Wile this suit was pending, Pena filed Pena v.
Jinmenez, No. 98-02-663-A in the 107" District Court of Canmeron
County, Texas against certain parties, including Pedraza and the
Dut hus. In March 1998, the Duthus renoved the action to federa
court and requested consolidation with the instant action. Pena
objected to renoval and noved to remand for |ack of subject matter
jurisdiction. The district court granted the notion, and Pena v.
Jinmenez forns no part of the current case.

15



10 S.W3d 373 (Tex. App. - Corpus Christi 1999, no wit). Inre
MGrr was filed by Robert Pedraza and other non-Duthu
beneficiaries under the will for an accounting and i nventory of the
est at e. The Duthus later intervened, adding a claim for
di stribution under the will. Seeid. at 374 n.1. The trial court
recei ved extensive evidence before denying all requests, including
evidence relating to the Duthus’ and Pedraza's reliance upon
counsel, the Duthus’ releases, and the bank foreclosure action

See id. at 375-76. The court of appeals affirnmed the probate
court’s denial of relief.

The rationale and authorities relied uponin this second, and
nmore pertinent, state court appellate decision are ultimtely
controlling in our disposition of this appeal. The court of
appeals began by noting that the issue of which statute of
limtations applies to demands for an accounting, inventory and
distribution, is unclear under Texas law. See id. at 376 (citing
Little v. Smth, 943 S.W2d 414, 416 (Tex. 1997)). The court of
appeal s then held that the plaintiffs’ cause of action accrued and
limtations began to run when the estate closed, which occurred in
July 1989, when the state court handling the foreclosure suit
entered final judgnent giving the estate’s assets to the Bank
See id. at 376. Thus, the plaintiffs’ clains, filed nore than four
years later, were barred without regard to which statute applied.

The court of appeals expressly distinguished its decision three
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nonths earlier in Pedraza v. Pena on the basis that the record in
that case was inadequate to decisively establish when the MGarr
estate closed. See id. at 376 n.4.

The court of appeals then considered whether the plaintiffs
suit could nonetheless be permtted to proceed by application of
the Texas discovery rule. Where applicable, the discovery rule
provides that a statutory limtation period may be tolled until the
claimant either discovers, or through the exercise of reasonable
diligence should have discovered, the facts establishing the
el enrents of the cause of action. See, e.g., Little v. Smth, 943
S.W2d 414, 418 (Tex. 1997); Andress v. Condos, 672 S.W2d 627, 630
(Tex. App. - Fort Worth 1984, wit ref’d n.r.e.); Eastman v.
Bi ggers, 434 S.W2d 439 (Tex. App. - Dallas 1968, no wit). 1InIn
re MGarr, the Texas court of appeals concluded that the
limtations period was not toll ed because the plaintiffs’ could be
charged with constructive notice of the actual know edge that could
be obtained by an exam nation of public records, including the
record of the guardi anship, probate, and forecl osure proceedi ngs.
See id. at 377-78. The court of appeals further concluded that the
fiduciary rel ationship between the Duthus and Pena, in his role as
an attorney or executor, was insufficient to excuse their failure
to exercise due diligence to discover the basis for their cause of
action fromavailable public records. See id. Thus, the court of

appeal s held that the facts of this case supported a hol di ng that
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t he Dut hus and Pedraza coul d have, but did not discover the facts
made the basis of their mltiple clains in July 1989,
notw t hstandi ng the fact that certain facts may have been conceal ed
from them by soneone purporting to act as a fiduciary on their
behal f. The plaintiffs later filed a petition fromthis hol ding of
the state court of appeals, which was denied. Keeping this
i nportant hol di ng of the state court of appeals in mnd, we proceed
to a consideration of the parties’ specific argunents in this
appeal .
L1l

The Duthus argue that summary judgnment in favor of Pena was
i nappropriate because they could not have known the facts giving
rise to their clains until shortly before they filed suit in 1996,
when attorney Medrano visited them in M ssissippi. Texas | aw
provides that a cause of action for an accounting or for
distribution of an estate accrues and the |imtation period begins
to run when the i ndependent executor files a final verified account
of the estate or when all of the debts of the estate have been paid
and any remai ning estate property has been distributed. See TEX
PrRoBATE CoDE § 151; see also Inre MGarr, 10 SSW3d at 376. In the
context of this case, the second circunstance occurred, and nost of
the Duthus’ clainms would have normal ly accrued in July 1989, when
the state court entered judgnent in the foreclosure suit, or at the

|atest in August 1989, when the assets of the estate were
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transferred to the Bank. In addition, all of the operative conduct
giving rise to the Duthus’ remaining clains occurred before or
shortly after August 1989. Thus, there appears to be no dispute
that the Duthus’ remaining clainms would |ikew se have accrued at
that tine.

The Duthus did not file suit until October 1996, nore than
seven years |l ater. Thus, assum ng arguendo that the Dut hus’ clains
are governed by the nore generous four year state statute of
l[imtations,® their clains are tine barred if they accrued before
Cctober 1992. The Duthus attenpt to deal with the gap between the
| ast rel evant conduct in 1989 and the | ast possible trigger date in
Cct ober 1992 by invoking the Texas version of the discovery rule.

Texas courts have applied the discovery rule in “tw types of

cases: fraud or fraudul ent conceal nent, and where the nature of the

Precisely which statute of limtations applies to which of
the appellants’ multiple clains is actually a fairly conpl ex i ssue.
Certainly, sone of the Duthus’ and Pedraza's clainms would be
controll ed by the shorter two year period of limtations, see Kansa
Rei nsurance Co., Ltd., 20 F.3d 1362, 1374 (5'" Cir. 1994) (applying
Texas’ two year statute of limtation to breach of fiduciary duty
clainms); WIlis v. Maverick, 760 S.W2d 642, 643 (Tex. 1988) (“A
cause of action for legal malpractice is in the nature of a tort
and is thus governed by the two-year limtations statutes.”);
Chandler v. Chandler, 991 S.W2d 367, 394 (Tex. App.-E Paso,
Texas, wit denied), cert. denied, 120 S. C. 2033 (2000) (“The
statute of limtations for civil conspiracy is two years.”), while
others may be controlled by the four year period of limtations,
see Kansa Rei nsurance Co., 20 F.3d at 1369 (noting that Texas | aw
provides a four year limtation period for fraud clains). W need
not definitively resolve the issue in order to dispose of this
case, because we conclude that the appellants’ clains are barred
W thout regard to which of the two [imtations periods apply.
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injury incurred is inherently undiscoverable, but nmay be
objectively verified.” Mellon Serv. Co. v. Touche Ross & Co., 17
S.W3d 432, 436 (Tex. App. - Houston [1° Dist.] 2000, no wit).
The Dut hus nmai ntai n that Pena’s and t he Bank’ s wrongful conceal nent
of the relevant facts prevented themfromobtaining notice of their
clains any earlier than 1996. This is the equivalent of a
fraudul ent conceal nent claim Therefore, the discovery rule is at
| east potentially applicable totoll therelevant |imtation period
inthis case. See, e.g., Andress, 672 S.W2d at 629-30; Eastnman,
434 S. W 2d at 441.

What remains for determ nation is whether Pena has established
that the Duthus either discovered or should have, through the
exerci se of reasonable diligence, discovered the facts nmade the
basis of their clains. W hold that Pena has net that burden as a
matter of law. Al of the operative facts form ng the basis of the
Dut hus’ clains occurred before the end of 1989. The sunmary
j udgnment record conclusively establishes that there were, at that
time, publicly avail abl e records pl aci ng t he Dut hus on constructive
notice of the factual basis for their clains. Seelnre MGrr, 10
S.W3d at 377; see also Little, 943 S.W2d at 421 (“Constructive
notice is usually applied when a person knows where to find the
relevant information but failed to seek it out.”); Money V.
Harlin, 622 S.W2d 83, 85 (Tex. 1981) (“Wen evidence of fraud may

be di scl osed by exam nation of public records this court has held
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that limtations will begin to run fromthe tine the fraud could
have been di scovered by the exercise of ordinary diligence.”; id.
(“Persons interested in an estate admtted to probate are charged
with notice of the contents of the probate records.”); Andress, 672
S.W2d at 630-31 (affirmng summary judgnent in favor of defendants
on limtation grounds and holding that plaintiffs’ failure to
search publicly available records supported determ nation that
plaintiffs’ failed to exercise due diligence in the discovery of
their claimas a matter of |aw); Eastman, 434 S.W2d at 443 (sane).
| ndeed, the Duthus do not identify one fact or circunstance which
came into existence or occurred between 1989 and 1996 that nade
their previously undiscoverable claim or injury discoverable in
1996. To the contrary, the only thing that happened in that tine
period is that attorney Medrano, a stranger to the suit and al
deal i ngs, decided for sone undisclosed reason to look into the
matter. The clear inplication is that the Duthus could have, with
an exercise of due diligence, done so thenselves nuch earlier.
See, e.g., Andress, 672 S.W2d 627; Eastman, 434 S. W 2d 439.

The Duthus assert that they are relatively unsophisticated
peopl e who cannot fairly be charged with constructive notice of the
content of the state court files in the guardi anshi p, probate, and
forecl osure proceeding, because they justifiably relied upon
various msrepresentations nmade by Pena as their attorney and

fiduciary with respect to their interests under the estate.
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We disagree with both the factual prem se and the | egal
concl usi on underlying the Duthus’ argunent. At |east three of the
Dut hus (Ruby, Rex, and Hernan) obtained notice from Pena through
their counsel Barrett that the assets of the estate had been pl aced
in litigation with a lien holder, and that the litigation was
expected to bankrupt the estate. Had the Duthus investigated the
status of that pending litigation, they would have discovered
virtually all of the facts that they clai mwere conceal ed fromthem
by Pena, including the existence of the guardi anshi p proceedi ng and
the rapid accunmul ati on of debt by Pedraza on McGarr’s behal f, from
the terns of the note at issue in the forecl osure proceedi ng.

In addition, the record concl usively establishes that four of
the five Duthus (Ruby, Rex, Herman, and Paul) obtained | egal
counsel with respect to the effect of the signed rel eases. Record
evidence in the formof correspondence from Ruby Dut hu states that
Leroy al so sought and received | egal counsel while the estate was
bei ng adm ni stered. Pena nmay have been proceeding in the techni cal
role of fiduciary, but the essentially adversarial and conflict-
ridden nature of the relationship between the Duthus and Pena is
obvious in the record. This is, therefore, not the type of
fiduciary relationship were the Duthus were blindly follow ng the
| ead of a trusted fiduciary, nor where they were consenting w t hout
question to the fiduciary s handling of their own affairs. Even if

the Duthus are thenselves rather unsophisticated, we have no
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troubl e under the specific circunstances of this case, concl uding
that the relevant facts and circunstances placed the Duthus on
sufficient notice that they both could have, and should have
fol |l owed up upon Pena’ s 1989 di scl osure of the pending forecl osure
suit by review ng publicly available records in |awsuits involving
the estate. Had they done so, they woul d have di scovered the facts
made the basis of their clains against Pena fromthe face of those
records.

W | i kewi se reject the Duthus’ suggestion that Pena's all eged
conceal nent of the guardianship or the nature and origin of the
debt burdening the estate trunps the requirenent that they exercise
due diligence to discover their clains. Texas lawis clear; while
fraudul ent concealnent by a fiduciary may be a factor in the
determ nation of whether a plaintiff exercised due diligence, such
a factor neither supplants nor excuses the requirenent for the
exerci se of due diligence on the part of the prospective plaintiff.
See, e.g., Colonial Penn Ins. Co. v. Market Planners Ins. Agency,
1 F.3d 374, 377 (5" Cr. 1993) (“Texas cases nake clear that
fraudul ent conceal nent does not trunp the discovery rule, but is
merely a factor to consider in determining when a plaintiff in a
fiduciary relationship knew or should have known of the facts
giving rise to its cause of action.”); Courseview, Inc. V.
Phillips PetroleumCo., 312 S.W2d 197, 205 (Tex. 1957) (“a failure

to exercise reasonable diligence is not excused by nere confi dence
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in the honesty and integrity of the other party”); Andress, 672
S.W2d at 630 (“The fact that parties are fiduciaries does not,
however, change the rule that diligence is required in discovering
the fraud. Rather, the fiduciary relationshipis nerely one of the
circunstances to be considered in determ ning whet her fraud m ght
have been di scovered by the exercise of reasonable diligence.”);
Eastman, 434 S.W2d at 442 (“the fact that a fiduciary relation
exists does not justify a party in negligenting every precaution
until something occurs to arose his suspicions.”).

Pena has established that the Duthus’ clai maccrued nore than
four years before they filed suit in 1996. For that reason, the
Dut hus’ clai ns agai nst Pena were untinely filed and we therefore
affirmthe district court’s grant of summary judgnent in favor of
Pena as to those clains.

| V.

The sane reasoning applies inlarge part to the Duthus’ clains
agai nst the Bank. W need pause only briefly to consider the
Dut hus’ primary argunents. The Dut hus argue that sumrary judgnent
was i nappropriate with respect to their clains agai nst the Bank for
two reasons. The Duthus first claim that they were denied the
opportunity to engage in the discovery required to fully respond to
the Bank’s notion. The Duthus preserved error on this point by
moving for a continuance for such discovery pursuant to Federa

Rule of Civil Procedure 56(f), which was deni ed. The Duthus argue
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that, given the opportunity, they would have expl ored what the Bank
knew and what docunents were in its files when the Bank filed the
forecl osure suit against the estate. W note that virtually all of
the itens identified for further discovery related to the nerits of
the Duthus’ claim i.e. the Bank’s conduct during the course of
McGarr’s guardianship, Pena and Pedraza’'s admnistration of
MGarr’'s will, and the Bank’s foreclosure suit. There is no
indication in the record that any of the discovery woul d have been
responsive to or provided any neans for avoiding the Bank’s
[imtation defense, which was the basis for the district court’s
deci sion. W conclude, therefore, that the district court’s deni al
of the Duthus’ rule 56(f) notion was not an abuse of discretion.
The Duthus next claim that there are genuine issues of
material fact for the jury with respect to the Bank’s limtation
def ense. The Dut hus’ argunents, however, are tied primarily to the
merits of their civil conspiracy clains against the Bank rather
than the Bank’s |imtations defense. The Bank, on the other hand,
correctly responds that there was no fraudul ent conceal nent on its
part, that it dealt openly, in conformty with Texas |aw, and as a
matter of public record with the estate, and that the Duthus
clains were inherently discoverable from the pertinent public
records no later than l|ate 1989. There is, therefore, no
justification for applying the discovery rule to extend the
limtations period with respect to the Duthus’ clains against the
Bank, and we therefore affirm the district court’s decision
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granting summary judgnent in favor of the Bank as to those clains.
V.

VWhat remains for review is the district court’s decision
granting sunmmary judgnent in favor of Pena wth respect to
appel l ant Pedraza’'s clains for breach of fiduciary duty, self-
deal i ng, fraudulent m srepresentation, and conversion. Pedr aza
mai ntains that the district court’s decision is flawed by two
errors. First, Pedraza argues that the district court’s order
granting summary judgnent is prem sed upon a significant factual
error. Pedraza notes the district court’s observation that:

There is no question but that PEDRAZA through his

attorney was aware of sufficient facts to comence

the running of the statute of limtations by early

1991 and was advised by letter of February 10, 1992

that the “statute of limtations against Pena [and

Sanchez] expires on March 19, 1992, two years after

you fired them”
The letter quoted by the district court was witten by Texas
attorney Elihu Dodier, who agreed to try and find counsel for
Pedraza’ s potential clains against Pena, another attorney naned
Sanchez, and the Bank. Pedraza clains that he only asked Dodier to
investigate suit against the Bank and that he did not have any
facts supporting suit against Pena until attorney Medrano conducted
his investigation in 1996. Pedraza's argunent in this regard is
W thout any nerit. Both Dodier’s February 10, 1992 letter, and a

previous communication from another prom nent attorney, John

O Quinn, denonstrate that Pena’s conduct was |ikew se at issue.
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Pedraza next invokes his ignorance of the aw, and his | ack of
sophi sti cati on. Whil e synpathetic, Pedraza does not cite any
authority that would permt this Court to avoid the quoted
correspondence, or the obvious fact that counsel secured by Pedraza
made himclearly aware of facts that shoul d have given rise, at the
very |east, to nore investigation.

W are also influenced by the fact that Pedraza played an
active role in every aspect of the conduct he now identifies as
obj ecti onable. Pedraza was the guardi an appoi nted by one of the
probate courts. Pedraza signed the notes that burdened the estate.
Pedraza si gned docunents form ng El Rancho Potrero. Pedraza signed
the consolidated note pledging the estate’s assets and converting
a partially unsecured loan to a conpletely secured | oan backed by
estate assets worth nore than the actual debt. Further, Pedraza
was party to the “self-dealing” sale of real estate fromMGrr’s
estate to Pedraza’ s own corporation. Pedraza was party to the
forecl osure action by the bank. After the Bank forecl osed, Pedraza
retained a |lawer to shop around a lender liability claimagainst
the Bank. In March 1990, Pedraza fired Pena and apparently began
trying to secure counsel for clains agai nst Pena as well. In early
1991, Pedraza received attorney O Quinn’s analysis of his case,
which |isted Pena as a target defendant. |n February 1992, Pedraza
recei ved actual notice from attorney Dodier that the statute of
limtations agai nst Pena was about to expire. Nonethel ess, Pedraza
did not file suit until January 1998, al nbst six years after that
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dat e.

Assum ng that sonme or all of Pedraza' s clains are controlled
by the nore |liberal four year statute of |imtations, his cause of
action would be barred unless it accrued sone tine after January
1994. W agree with the district court that the record is
sufficient to establish as a matter of law that Pedraza was
actually aware of the facts nmade the basis of his claimwell in
advance of that date. We therefore affirmthe district court’s
order granting Pena’s notion for summary judgnent with respect to
Pedraza’ s clains against him

CONCLUSI ON

The summary judgnment record in this case conclusively
establishes as a matter of law that the appellants’ clains accrued
and limtations began to run nore than four years before they fil ed

suit. For that reason, the district court is AFFI RVED
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