IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40043
Summary Cal endar

EDDIE W MARTIN, JR,
Pl ai ntiff-Appellant,
ver sus
ORLANDO PEREZ ET AL.,
Def endant s,
ORLANDO PEREZ; W LLI AM A. BOOTHE; DOM NGO CARRI LLO,
ERNEST J. DELBOSQUE; PABLO GARZA; LOUI'S CARRILLG
RAFAEL MENCHACCA

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-98-CV-312

* December 9, 1999
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
Eddie W Martin, Jr., Texas prisoner #651314, proceeding pro
se and in forma pauperis (I FP) appeals the district court’s
di sm ssal as frivolous of his 42 U.S.C. § 1983 conplaint. Martin

contends that the defendants retaliated against himfor

exercising his First Anmendnent right of access to the court.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Martin al so contends that the nagistrate judge was bi ased agai nst
hi m and denonstrated personal know edge of the facts of his case.
We review the district court’s dismssal of an | FP conpl ai nt
as frivolous for an abuse of discretion. Siglar v. H ghtower,
112 F. 3d 191, 193 (5th G r. 1997). Martin’s conclusiona
al l egations, based on his personal belief, that the defendants
acted with retaliatory intent are insufficient to establish a
claimof retaliation. See Johnson v. Rodriguez, 110 F. 3d 299,
310 (5th Gr.), cert. denied, 118 S. C. 559 (1997); Wittington
v. Lynaugh, 842 F.2d 818, 819 (5th Cr. 1988). Martin's
al l egations of bias and i nproper personal know edge of the facts
of his case are conclusional and unsupported. The district
court’s judgnent is AFFI RMVED.
This is not the first conplaint or appeal filed by Martin
t hat has been dism ssed as frivolous. A prisoner nay not
bring a civil action or appeal a judgnent in
a civil action or proceedi ng under this
section if the prisoner has, on 3 or nore
prior occasions, while incarcerated or
detained in any facility, brought an action
or appeal in a court of the United States
that was dism ssed on the grounds that it is
frivolous, malicious, or fails to state a
cl ai mupon which relief may be granted,
unl ess the prisoner is under inmm nent danger
of serious physical injury.
28 U.S.C. 8§ 1915(9).
Martin now has three "strikes." See Adepegba v. Hammons,
103 F. 3d 383, 386-88 (5th G r. 1996). The district court’s
dismssal for failure to state a claimof a prior 8§ 1983

conplaint by Martin and this court’s dism ssal as frivol ous of

the appeal of that dism ssal count as two strikes. See Martin v.
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Martin, No. 97-10218 (5th G r. Jan. 15, 1998) (| oose papers, green
tab); Adepegba v. Hammons, 103 F.3d 383, 388 (5th Cr. 1996) (both
the dismssal in the district court as frivolous and the separate
di sm ssal of the appeal count as strikes). This court’s
affirmance of the district court’s dismssal as frivol ous of
Martin’s conplaint in the instant case is Martin's third strike.
See Martin v. Perez, No. C98-312 (S.D. Tex. Nov. 16, 1998);
Adepegba, 103 F.3d at 387(affirmance of district court’s
dism ssal as frivolous counts as a single strike).

Except for cases involving an i mm nent danger of serious
physical injury, Martin is BARRED under 8 1915(g) from proceedi ng
further under 8§ 1915 while he is incarcerated.

AFFI RVED; 28 U.S.C. § 1915(g) BAR ORDERED



