IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40087
Summary Cal endar

TI MOTHY A. AGUI LAR
Pl ai ntiff-Appellant,
vVer sus
GARY L. JOHNSON, Etc., ET AL.,
Def endant s,
DONALD CHASTAIN, Coffield Unit,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas

USDC No. 6:97-CV-188

Oct ober 5, 1999
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
Tinothy A Aguilar, #647166, appeals fromthe jury verdi ct
in favor of defendant Donald Chastain in his 42 U S.C. 8§ 1983

action. Aguilar sought to proceed in forma pauperis (IFP) on

appeal. The district court denied Aguilar’s notion to proceed

| FP, concl uding that Aguilar was barred from proceeding |IFP

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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because he had three “strikes” under 28 U S.C. § 1915(g) of the
Prison Litigation Reform Act of 1995 (PLRA)

The “three strikes provision” of 8§ 1915(g) “prohibits a
prisoner from proceeding IFP if he has had three actions or
appeal s dism ssed for frivol ousness, naliciousness, or failure to

state a claim” Carson v. Johnson, 112 F.3d 818, 819 (5th GCr.

1997) (citing Adepegba v. Hamons, 103 F.3d 383, 385 (5th Cr.

1996)). A dismssal as frivolous of a conplaint underlying an
appeal is not counted, for purposes of 8§ 1915(g), against a
prisoner-litigant until the appellate process has been exhausted

or wai ved. See Adepegba, 103 F.3d at 387. The dismssal in the

district court as frivolous and the subsequent dism ssal of that
appeal as frivolous counts as two “strikes.” |d.
The district court, relying on this court’s opinion in

Agui lar v. Rodriguez, No. 97-50667 (5th Gr. Sept. 3, 1998),

denied Aguilar’s notion to proceed |FP. In Rodriguez, this court
determ ned that Aguilar had three strikes for the purpose of
§ 1915(9).

Aguilar is no stranger to federal court, having appeared
seven tines. Aguilar has had one prior civil rights action

di sm ssed as frivol ous. See Aquilar v. Terrell, No. 6:91-CV-678

(E.D. Tex. Feb. 24, 1992). That dism ssal counts as one strike.
Adepegba, 103 F.3d at 387. The dism ssal as frivol ous of
Agui l ar’ s appeal in Rodriguez counts as Aguilar’s second strike.
1 d.

G ven that Aguilar only had two strikes, this court’s

i nposition of the three-strikes bar in Rodriguez was error.
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Accordingly, the district court’s determ nation that Aguilar was
barred from proceedi ng | FP on appeal because he had three

stri kes, which was based on this court’s opinion in Rodriguez,
was al so error. The judgnent of the district court denying
Aguilar’s notion to proceed | FP on appeal is VACATED, and the
cause is REMANDED to the district court “to conduct any
appl i cabl e financial screening and assessnent procedures required
under the PLRA.” Baugh v. Taylor, 117 F.3d 197, 202 (5th Cr
1997).

Agui lar is cautioned, however, that if this appeal is
deternmned to be frivolous, the three-strikes bar of § 1915(Q)
W Il becone effective. W urge himto review the issues that can
be presented in this appeal, followng a jury verdict agai nst
him to determ ne whether this appeal is frivolous too.

VACATED AND REMANDED



