IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40111
Summary Cal endar

KEVI N MANGUM

Pl ai ntiff-Appellant,
V.
STAN TRANS, | NC.

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
Civil Docket No. 98-CV-36

Decenber 9, 1999

Before KING Chief Judge, and DAVI S and BENAVI DES, Circuit
Judges.

PER CURI AM *

Plaintiff-Appellant Kevin Mangum appeals the district
court’s grant of sunmmary judgnent in favor of Defendant-Appellee
Stan Trans, Inc. W affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

I n August 1996, Defendant-Appellee Stan Trans, Inc. (“Stan
Trans”) hired Plaintiff-Appellant Kevin Mangum (“Manguni), an
African- Anerican, to work as a probationary operator at its

chem cal storage facility in Texas Cty, Texas. |In January 1997,

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Stan Trans term nated Mangum Stan Trans clains that it
term nat ed Mangum for poor job performance; Mangum cont ends t hat
raci al discrimnation notivated Stan Trans’s decision to
termnate him |n January 1998, Mangumfiled this | awsuit
against Stan Trans in the United States District Court for the
Southern District of Texas. Mangunis conplaint alleged that Stan
Trans’s decision to termnate himviolated Title VII of the Cvil
Ri ghts Act of 1964. Stan Trans noved for summary judgnent,
arguing that Mangumfailed to establish a prima facie case of
discrimnation. |In the alternative, Stan Trans argued that even
i f Mangum had established a prina facie case, Mangum di d not
present sufficient evidence to show that Stan Trans’'s articul ated
reasons for termnation were pretext for racial discrimnation.
The district court granted the notion for sunmary | udgnent,
finding that Mangumfailed to establish his prinma facie case.
Mangum ti nely appeal s.
1. STANDARD OF REVI EW

W review a grant of summary judgnent de novo. See Horton
v. Gty of Houston, 179 F.3d 188, 191 (5th Cr. 1999). Summary
judgnent is proper if “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment
as a matter of law” FED. R CQv. P. 56(c); see also Celotex
Corp. v. Catrett, 477 U S. 317, 322-24 (1986). Al fact

gquestions nust be viewed in the light nost favorable to the



non-novi ng party, and questions of |law are reviewed de novo. See
Hassan v. Lubbock Indep. Sch. Dist., 55 F.3d 1075, 1079 (5th Gr.
1995). However, only disputes concerning facts that m ght affect
the outcone of the lawsuit under governing law will preclude the
entry of summary judgnent. See Anderson v. Liberty Lobby, Inc.,
477 U. S. 242, 250 (1986). In addition, this Court may affirm on
grounds other than those relied upon by the district court when
the record contains an adequate and i ndependent basis for that
result. See Britt v. The G ocers Supply Co., Inc., 978 F.2d
1441, 1449 (5th Gr. 1992) (citing Guthrie v. Tifco Indus., 941
F.2d 374, 379 (5th Cir. 1991)).
[11. DI SCUSSI ON

On appeal Mangum argues that the district court erred in
granting summary judgnent because (1) the district court applied
the wong legal standard in its analysis of his prim facie case,
and (2) he presented sufficient evidence to create a genui ne
i ssue of material fact that precluded sunmmary judgnent. After
anal yzi ng the evidence presented by Mangum we concl ude that
Mangum fails to raise a fact issue that precludes summary
judgnent. Because we affirmthe district court’s sunmary
judgnent on this basis, we need not determ ne whether Mangum
established a prima facie case of discrimnation or whether the
district court applied the proper standard in its eval uation of

Mangunis prina facie case.!?

1Citing Daigle v. Liberty Life Ins. Co., 70 F.3d 394, 396
(5th Gr. 1995), the district court noted that to make out a
prima facie case Mangum nmust show that: (1) he is a nenber of a
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Mangumi s conpl aint alleges violations of Title VII of the
Cvil R ghts Act of 1964, nanely that Stan Trans di scrim nated
agai nst hi m because of his race. See 42 U S.C. 88 2000e to e-17
(1994). In McDonnell Douglas Corp. v. Geen, 411 U S. 792
(1973), the Suprenme Court articulated “the applicable rules as to
burden of proof and how this shifts upon the making of a prima
facie case [of discrimnation].” MDonnell Douglas, 411 U S. at
801.2 This shifting burden hel ps “sharpen the inquiry into the
el usive factual question of intentional discrimnation.” Texas
Dep’t of Community Affairs v. Burdine, 450 U S. 248, 255 n.8
(1981). Initially, the plaintiff nust prove a prim facie case
of racial discrimnation. See MDonnell Douglas, 411 U S. at
802. Establishnent of a prinma facie case creates a presunption

that the enployer unlawfully discrimnated agai nst the enpl oyee.

protected class, (2) he was qualified for an avail abl e enpl oynent
position, (3) he was subjected to an adverse enpl oynent action
despite his qualifications, and (4) he was replaced by a non-
menber of the protected class or a non-nenber of the class

recei ved nore favorable treatnment by virtue of being outside the
class. The district court held that Mangumfailed to establish
the fourth elenent of his prina facie case. As observed by this
court in Nieto v. L&H Packing Co., our cases reflect sone
uncertainty regarding this requirenent. See N eto v. L&H Packing
Co., 108 F.3d 621, 624 n.7 (5th Gr. 1997) (conparing Hornsby v.
Conoco, Inc., 777 F.2d 243, 246-47 (5th Cr. 1985) (recogni zi ng
“that the single fact that a plaintiff is replaced by soneone
wthin the protected class does not negate the possibility that
the di scharge was notivated [by] discrimnatory reasons”) wth
Singh v. Shoney’s Inc., 64 F.3d 217, 219 (5th Cr. 1995)
(concluding that replacenent by a nenber of the sanme protected

cl ass precludes the establishnent of a prima facie case)).
Because we affirmthe district court on alternative grounds, we
need not decide this issue to resolve the instant case.

2McDonnel | Dougl as was later clarified and refined by Texas
Dep’t of Community Affairs v. Burdine, 450 U S. 248 (1981) and
St. Mary’'s Honor Ctr. v. Hicks, 509 U S. 502 (1993).
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See Burdine, 450 U S. at 254. The defendant may rebut this
presunption by providing adm ssi bl e evidence, which, “if believed
by the trier of fact, would support a finding that unlawf ul

di scrimnation was not the cause of the enploynent action.” St.
Mary’s Honor Ctr. v. Hicks, 509 U S. 502, 507 (1993). |If the

def endant carries this burden of production, the presunption
raised by the prima facie case dissolves. See Burdine, 450 U. S.
at 255. However, “[t]he ultimte burden of persuading the trier
of fact that the defendant intentionally discrimnated agai nst
the plaintiff remains at all tinmes with the plaintiff.” 1d. at
253 (enphasis added). Therefore, the plaintiff nust “produce
evidence that the enployer’s proffered reasons are nere pretexts,
the real reason for the action having been based on an

i nperm ssible aninus.” Sarff v. Continental Express, 894 F.
Supp. 1076, 1082 (S.D. Tex. 1995) (citing Burdine, 450 U S. at
256) .

We assune, w thout deciding, that Mangum established his
prima facie case of racial discrimnation. Stan Trans presents
sufficient evidence--including witten eval uations of Mangum s
j ob performance, conpleted performance ratings worksheets, and
affidavits from Mangum s supervi sors--to support its contention
that it termnated Mangumfor his failure to inprove his job
performance. To survive summary judgnent at this stage, Mangum
must provide sufficient evidence to allow a jury to nake a
reasonabl e inference that Stan Trans’s proffered reasons for

termnation were nerely pretexts for discrimnatory intent. See



Walton v. Bisco Indus., Inc., 119 F. 3d 368, 370 (5th Cr. 1997);
Rhodes v. Cuiberson Ol Tools, 75 F.3d 989, 994 (5th G r. 1996)
(en banc); Britt, 978 F.2d at 1450 (citing Burdine, 450 U S. at
256). Mangumi s evidence of discrimnatory intent nust be of
"such quality and wei ght that reasonable and fair m nded persons
in the exercise of inpartial judgnment m ght reach different
conclusions.” Sherrod v. Anerican Airlines, 132 F.3d 1112, 1122
(5th Gr. 1998) (citations omtted). Mere speculation and belief
are insufficient to create a fact issue as to pretext, as are the
plaintiff’s conclusory statenents about feelings of
discrimnation. See Britt, 978 F.2d at 1451; EEOC v. Exxon

Shi pping Co., 745 F.2d 967, 976 (5th Cir. 1984).

Mangum primarily relies on his affidavit and the all egations
in his pleadings to show that Stan Trans’s articul ated reasons
for term nation--poor job performance and | ack of inprovenent--
are pretexts for racial discrimnation. Mngum contends that he
has presented evidence showi ng that Stan Trans’s articul ated
reasons were pretexts for discrimnation, including evidence
that: (1) his performance was adequate, (2) Stan Trans term nated
hi m before it term nated an Angl o co-worker who had admtted
maki ng m stakes at work, (3) a co-worker allegedly involved in
the termnation decision told hima racial joke, and (4) Stan
Trans’ s enpl oyee eval uati on system was subjective and pretext for
di scrimnatory discharges. W evaluate each of these contentions
and concl ude that Mangum s evidence falls short of raising a fact

issue with regard to Stan Trans’s notivation for term nating



Mangum

Arguably, Mangumi s evi dence creates a factual dispute as to
whet her his performance was i nadequate. Mangum s affi davit
i ncl udes sel f-serving statenents about the high quality of his
work at Stan Trans. The affidavit al so recounts Mangumi s version
of a counseling session with a supervisor in which the supervisor
expressed concerns about Magnumis ability to “get along” wth co-
wor kers but did not criticize Mangunis job performance. A
di spute about Mangunis job performance is insufficient to support
an inference of racial discrimnation because Mangum s remnai ni ng
evidence is too speculative and relies too heavily on isolated
i nci dents.

Mangum attenpts to show that a “simlarly situated” co-
wor ker received nore favorable treatnent than Mangum due to his
race. Mangunmis affidavit describes an Angl o co-worker’s
adm ssion that he “nessed up” on the job. Magnum suggests that
because Stan Trans termnated this enployee after it term nated
Mangum the Angl o enpl oyee received nore favorable treatnent than
Mangum  Mangum does not provide sufficient evidence to show that
the co-worker was “simlarly situated” to Mangum Mangum
provi des no evidence concerning the nature of the enployee’s
all eged error, whether the enployee’s job performance inproved or
wor sened during the course of the probationary period, or whether
t he enpl oyee was counsel ed about his job perfornmance or attitude
at work. Wthout nore, Mangunis specul ati on does not create a

fact issue concerning Stan Trans’s notivation for term nating



Mangum

In his affidavit, Mangumrecounts a single racial comment
made during his tinme at Stan Trans. He states that a co-worker
made “an ill-received joke” about Ebonics. A single
i nappropriate joke told by a co-worker, even a supervisor, does
not support a claimof discrimnation by itself, nor does it
reveal Stans Trans’'s reasons for term nating Mangum See, e.g.,
Boyd v. State FarmlIns. Co., 158 F.3d 326, 329 (5th Gr. 1998)
(noting that absent a causal |ink between the remark and the
enpl oynent decision, a supervisor’s single racial comment is only
“a stray remark from which no reasonable fact-finder could infer
race discrimnation. The nmere utterance of a racial epithet is
not indicia of discrimnation under Title VII.").

Finally, Mangum attacks Stan Trans’s enpl oyee eval uati on
system as subjective and pretext for discrimnatory discharges.
As evidence, Mangum provi des his supervisors’ final evaluations
and term nation recommendations. All four eval uations recommend
term nati ng Mangum for i nadequate job performance. Two of the
four recomendations are dated one day after Mangunis
termnation, one is dated four days after his term nation, and
one is dated three days prior to his termnation. Mangum cl ai ns
this evidence reveals Stan Trans’s discrimnatory notive. W
fail to see how, without nore, Stan Trans’'s nenorialization of an
enpl oynent deci sion evidences a discrimnatory notive. The
parties agree that four nmen supervised Mangum s work at Stan

Trans--two Anglos, a H spanic, and an African-Anmerican. Even if



the court accepts Manguni s suggestion that the African-Anerican
supervi sor did not participate in evaluating Mangum a
presunption of discrimnation does not follow Mangum does not
provi de sufficient evidence to support his allegation that the
eval uation systemwas subjective and racially discrimnatory.

We concl ude that Mangum s evi dence, even when viewed in the
light nost favorable to him is insufficient to create a jury
gquestion regarding racial discrimnation. Mangum does not raise
a genuine issue of material fact which, if resolved in his favor,
woul d support a conclusion that Stan Trans’s proffered reasons
for termnation were pretexts for racial discrimnation

| V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s

grant of summary judgnent.



