IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40135
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JUAN MANUEL CASI LLAS- LLANMAS,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. M 98- CR-333-01

August 26, 1999

Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.
PER CURI AM *

Juan Manuel Casillas-Llams argues that the district court
did not address his request for an additional dowward departure
based on cultural assimlation and that this inaction constitutes
a violation of Fed. R Cv. P. 32.

The Rule 32 violation is harm ess because this court nmay not
review the denial of an additional downward departure when there
is no evidence that the district court refused to depart downward

under the m staken belief that it could not legally do so. See

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Pegquero v. United States, 119 S. C. 961, 965 (1999); United

States v. Val encia-Gonzales, 172 F.3d 344, 346 (5th Cr. 1999);

United States v. Aggarwal, 17 F.3d 737, 745 (5th Gr. 1994). The

district court’s silence on the notion for a downward departure
based on cultural assimlation is construed as an inplicit

deni al . See Agogarwal , 17 F.3d at 745. Therefore, Casill as’

sentence i s AFFI RVED
The Governnent has noved to dism ss the appeal and cites

United States v. Reyes-Nava, 169 F.3d 278, 280 (5th GCr. 1999).

However, Reyes-Nava is not applicable to this case, and the issue

was not wholly frivolous. Therefore, the notion to dimss the
appeal is DEN ED
AFFI RVED. MOTION TO DI SM SS i s DEN ED.



