IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40173
USDC No. 5:97-CV-344

KENNETH W LEW S,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

Septenber 13, 1999
Before JOLLY, DeMOSS, and DENNI'S, Crcuit Judges.
PER CURI AM *

Kenneth W Lewi s, Texas state prisoner # 725023, has filed a
request for the issuance of a certificate of appealability (COA
to appeal fromthe district court’s denial of his Fed. R Cv. P
60(b) notion in this 28 U.S. C. § 2254 proceeding. Lew s argues
that the district court erred by dism ssing his 8§ 2254 petition
as tine-barred. COA is GRANTED with regard to the issue whether
Lewis’s § 2254 petition was tinme-barred. Lewis's second state

habeas application, although dism ssed by the Texas courts as an

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



abuse of the wit, was properly filed and thus tolled the

applicable limtation period. See Villegas v. Johnson, F. 3d
___(5th Cr. Aug. 9, 1999, No. 98-10298). Wth the benefit of
the resulting toll, Lews’'s federal habeas petition was filed
wthin the imtations period established by the AEDPA. See id.
Accordingly, COA is GRANTED, the judgnment of the district court
is VACATED, and the case is REMANDED for further proceedings.



