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PER CURI AM *
This consolidated appeal involves what are essentially two
different cases arising out of the Texas Minici pal League Benefits

Risk Pool’s (“TM. Risk Pool”) insurance and adm nistration

Pursuant to 5TH QR R 47.5, the Court has detern ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



contracts with Hartford Life and Accident Insurance Conpany and
Hartford Fire I nsurance Conpany (col lectively “Hartford”). 1In the
first case, the Gty of Pasadena (“Pasadena”) appeals the district
court’s final judgnent, following entry of a judgnent on parti al
findings under Federal Rule of Cvil Procedure 52(c), providing
t hat Pasadena take nothing for its breach of contract claimandits
clainms under the Texas Deceptive Trade Practices and Consuner
Protection Act (“DTPA’), Tex. Bus. & Com Code Ann. 88 17.01-
17. 854, and Texas I nsurance Code article 21.21 §8 16(a). Hartford
cross-appeals, arguing that the district court erred in not
ordering restitution by Pasadena to Hartford for overpaynent under
their contract.

In the second case, the Cty of Beaunont (“Beaunont”)
chal l enges the district court’s denial of attorney’ s fees despite
its finding in favor of Beaunont’s breach of contract cl ai magai nst
Hartford. Beaunont further contends that the district court erred
inreducing the danages award and in failing to find a viol ation of
article 21.21-2 of the Texas Insurance Code. Hartford cross-
appeal s, maintaining that the district court inproperly concluded

that Hartford breached its contract with Beaunont.

| . BACKGROUND
In 1979, the TM. Risk Pool, an affiliate of the Texas

Muni ci pal League, was fornmed to procure and nmanage heal th i nsurance



for the enpl oyees of nenber-city governnental entities. Pasadena
and Beaunont were menbers of the TML Risk Pool. 1In 1986, the TM.
Ri sk Pool placed its health insurance programout for bid. As a
result, Hartford forwarded a proposal (“Proposal”) and was
ultimately selected as the insurer and cl ains adm nistrator. After
the bid process, Hartford, the TM. Ri sk Pool, and various other
interested parties including sone nenber cities negotiated a series
of agreenents to govern their relationships.

In | ate Septenber 1991, the TM. Ri sk Pool filed suit against
Hartford in Canmeron County District Court for damages arising from
Hartford' s al |l eged mal f easance or nonfeasance with respect to the
health insurance program Hartford renoved the action to federal
court on the basis of diversity. Thereafter, Beaunont intervened
as an individually-named plaintiff in the TM. R sk Pool |awsuit
whi | e Pasadena filed a separate suit. |In response to Pasadena’s
action, Hartford filed a countercl ai magai nst Pasadena, seeking to
recoup damages for the overpaynent of nedical clains. Utimtely,
Beaunont and the TML Risk Pool’s lawsuit was consolidated with
Pasadena’s suit. That consoli dated case proceeded to a bench tri al
in February 1996. During trial, the TM. Risk Pool settled wth
Hartford, but Pasadena and Beaunont continued with their clains.
A Pasadena’s O ai ns Agai nst Hartford

In 1986, Pasadena hired Hartford to adm nister Pasadena’s

self-funded health insurance program and to provide excess



coverage. Pasadena, Hartford, and the TM. Ri sk Pool executed three
contracts: 1) an Admi nistrative Services Agreenent (“ASO); 2) an
| ndi vi dual Stop-Loss Contract (“1SL”); and 3) an Aggregate Stop-
Loss Contract (“ASL”). Pasadena renai ned a self-funded entity, but
under the ASO Hartford had to admnister the paynent of bills
received from nedical providers. Under the ISL and the ASL,
Hartford had to provi de excess insurance coverage, which required
Hartford to pay the costs of individuals above a certain anount and
the aggregate costs of all benefits above a certain anount.

Prior to entering the agreenents with Hartford, Pasadena had
established a Preferred Provider System (“PPO) in 1984. Under the
PPO, nedical providers had agreed to certain percentage discounts
of f their standard charges i n exchange for Pasadena’ s recomrendi ng
t hose providers. An outside vendor, CAPPCare,? was hired by
Pasadena to admnister the PPO Before Hartford began
adm ni stering Pasadena’s health insurance clains, the nedical
provi ders had been responsible for submtting al ready discounted
bills. During Hartford s admnistration of Pasadena’ s health
i nsurance plan, however, the PPO providers’ bills did not include
a di scount.

Several nonths after the start of Hartford' s tenure,
Pasadena’ s health insurance plan becane underfunded, resulting in

substantial |osses. Believing that the result of the | osses were

2 Oiginally, Pasadena contracted wi th Sout heast Medi cal Service
(“SEM5”) to adm nister the PPO. CAPPCare | ater purchased SEMS.
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due to Hartford' s failure to apply the PPO di scount on the bills
submtted by the nedical providers, Pasadena filed suit against
Hartford. Pasadena’ s anor phous conplaint seened to raise three
clains: 1) under the ASO and Hartford's Proposal, Hartford should
have taken t he PPO di scount fromthe bills submtted by the nedi cal
provi ders; 2) pur suant to Hartford’' s adm ni strative
responsibilities under the ASO and the Proposal, Hartford shoul d
have discovered that the shortfall occurred fromthe failure to
take the PPO, and it should have instituted a programto secure the
health insurance plan’s financial stability;, and 3) in the
alternative, the Proposal included representations regarding the
services to be provided that ultinmately proved untrue, and those
representations constituted DITPA and Texas |Insurance Code
violations. The case went to trial, but after Pasadena presented
its case, the district court ruled pursuant to Rule 52(c) that
Hartford did not breach its contract wth Pasadena because Hartford
did not have any know edge that non-discounted bills would be
subm tted and because the ASOdid not require Hartford to ascertain
that fact.? Furthernore, the district court held against Hartford
inits counterclaimto recoup from Pasadena all eged overpaynents
made by Hartford due to Pasadena’ s exceeding its ISL and ASL limts

sooner than if discounted PPO paynents had been nade.

2 Two different judges conprised the district court that heard
the TML. R sk Pool suit. Judge Reavley entered several pre-tria
orders, while Judge Newbl att conducted the trial and entered the
final judgnents. Both sat by designation.
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Both Pasadena and Hartford appeal the district court’s
rulings.
B. Beaunont’s C ai ns Agai nst Hartford

Hartford s contract with Beaunont ran from Cctober 1, 1986
t hrough Sept enber 30, 1989. Beaunont’s relationship with Hartford
was governed by a Mninmum Prem um Agreenent (“MPP”), which
incorporated a delayed funding nechanism excess insurance
coverage, and clains processing by Hartford. Under the MPP,
Beaunont funded the health clainms of its nunicipal enployees and
their eligible dependents (collectively “participants”) up to an
agreed maxi mum by reinbursing Hartford for nedical clains that
Hartford processed and paid. Beaunont funded the clains by
remtting paynents to Hartford on a delayed basis rather than in
advance. The i nsurance coverage related to Hartford s agreenent to
cover with its own funds clainms that exceeded certain limts.
Three |imts existed under the MPP. First, the Individual
Participant Liability Limt (“IPLL") limted Beaunont’s liability
for each individual’s clains. Second, the Aggregate Plan Liability
Limt (“APLL”) limted Beaunont’s liability for all participants’
health clains in a contract year. And third, if Beaunont so chose,
the Plan Benefit Extension Limt (“PBEL”) could Iimt Beaunont’'s
liability for health clains after term nation of the MP

In early 1989, Beaunont decided to becone self-insured and to

termnate its relationship with Hartford effective Septenber 30,



1989. When Beaunont intervened in the TML Ri sk Pool suit, it
asserted various clains ranging from breach of contract to DTPA
vi ol ati ons. O those clainms, nost were dism ssed before trial
The only claimto survive and be addressed by the district court
was Beaunont’s breach of contract claimunder the MPP. |n general,
t hat clai mconcerned the paynent of clains in the final year of the
contractual relationship, specifically the nedical expenses
incurred before the term nation date but not paid on or before that
date. Beaunont contended that Hartford was |iable for those cl ains
and, as a result, argued that those clains should have been
included in any calculation of the APLL for the final contract
year. Because those clainms would have added to any excess beyond
the APLL limt, Beaunont sought reinbursenent of its funds. At
trial, the district court agreed wth Beaunont and awarded
$371,868.41 in danmmges. After post-tri al notions for
reconsideration, the district court reduced that anmount to
$346, 421. 70, but did not award Beaunont attorneys’ fees or treble
damages under the I nsurance Code. The district court, however, did
award Beaunont pre-judgnent interest accruing as of October 30,
1989, thirty days after the MPP expired.

Bot h Beaunont and Hartford appeal .

1. DI SCUSSI ON

A. Pasadena v. Hartford



Pasadena presents three nain i ssues on appeal. The first two
concern Pasadena’'s clainms against Hartford for overpaynent of
health i nsurance clains to nedical providers, while the | ast issue
refers to Hartford' s cross-appeal agai nst Pasadena for restitution.
We review the first two issues apart fromthe |ast.

1. Pasadena’s Two Cl ai ns Agai nst Hartford

The district court entered the final judgnent as to Pasadena’s
clains after it first granted Hartford' s notion for judgnment on
partial findings under Rule 52(c).® Accordingly, we review the
j udgnent under the standard reserved for a Rule 52(c) ruling. See
Downey v. Denton County, Tex., 119 F.3d 381, 385 (5th Cr. 1997).
The factual findings are reviewed for clear error, while the
district court’s |legal conclusions are subject to de novo review.
ld. & n. 5. The construction of an unanbiguous contract is a
guestion of law.* See Tarrant Distribs. Inc. v. Heublein Inc., 127

F.3d 375, 377 (5th Cr. 1997).

3 Rule 52(c) provides:

If during a trial without a jury a party has been fully heard
on an issue and the court finds against the party on that
i ssue, the court may enter judgnent as a matter of | aw agai nst
that party with respect to a claim or defense that cannot
under the controlling | aw be mai ntai ned or defeated w thout a
favorable finding on that issue, or the court may decline to
render any judgnent until the close of all the evidence. Such
a judgnent shall be supported by findings of fact and
conclusions of law as required by subdivision (a) of this
rul e.

4 Neither Pasadena or Hartford asserts that the ASO is
anbi guous.



On appeal, Pasadena asserts that the district court erred in
dismssing two of the three clains that were apparently raised in
district court.®> First, Pasadena re-urges one of the two breach of
contract clains, arguing that pursuant to Hartford s adm nistrative
responsibilities under the ASO and the Proposal, Hartford shoul d
have discovered that the shortfall in the health insurance plan
occurred fromthe failure to take the PPO di scounts and, therefore,
shoul d have instituted a program to secure the health insurance
plan’s financial stability. Second, Pasadena contends, in the
alternative, that the Proposal included representations regarding
the services to be provided that ultimately proved untrue and that
constituted DTPA and Texas | nsurance Code viol ations.

Wth respect to the breach of contract claim Pasadena
primarily maintains that Hartford breached subsections I1(e) and
| (f) of the ASO °® Pasadena also asserts that Hartford breached

pre-contract statenents, in the form of the Proposal, that were

> The nature and extent of Pasadena’s clains is unclear because
of the anbiguous nature of its conplaint and briefing. But it is
cl ear that Pasadena does not appeal the breach of contract claim
specifically charging that Hartford had a specific contractual duty
to take the PPO di scounts.

6 Sections I(e) and I (f) provide:

(e) [Hartford] agree[s] to provide actuarial services
including (i) annual cost projections, (ii) cost projections
for Plan nodifications; and (iii) estimates of reserve anounts
required to fund the Plan on a current basis.

(f) [Hartford] agree[s] to provide Plan design services
i ncl udi ng assi stance to Pl an benefit desi gn based on coverage
adequacy, cost control effectiveness, and nedical or econom c
devel opnent s.



allegedly integrated into the ASO, but at other tines, Pasadena
disaffirns any contention that the Proposal was a part of the
contract. What ever is Pasadena’s position, we find that the
Proposal was not a part of the contract because of the foll ow ng
“merger” clause in the ASO

“This Agreenent, the Request for Benefit Adm nistration

Services, and the attached copy of The Plan, together

with any anendnents to The Plan, constitute the entire

Agr eenent between [ Pasadena] and [Hartford].”

“['l'ln the absence of fraud, mstake, or accident, the parol
evidence rule is particularly applicable where the witten contract
contains a recital that the contract enconpasses the ‘entire
agreenent between the parties’, or a simlarly worded nerger
provi sion.” Boy Scouts of Anerica v. Responsive Term nal Sys., 790
S.W2d 738, 745 (Tex. App.-ballas 1990, wit denied) (citations
omtted); see also Super-Cold Southwest Co. v. Elkins, 166 S.W2d
97, 98 (Tex. 1942). The ASO contains “a simlarly worded nerger
provi sion.” Therefore, we <conclude that the pre-contract
negoti ations did not becone part of the contract between Hartford
and Pasadena.

As aresult, we nust | ook only to subsections I(e) and I (f) of
the ASO to determne if Hartford should have discovered that the
shortfall in the health i nsurance plan occurred fromthe failure to
take the PPO discounts and that, therefore, Hartford should have

instituted a program to secure the health insurance plan’s

financial stability. By their plain ternms, subsections I(e) and
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| (f) do not obligate Hartford to discover that the failure to take
the PPO di scounts m ght cause the shortfall or to institute sone
programto secure the health insurance plan’s financial stability.
Rat her, subsection 1(e) discusses Hartford s duty to provide
actuarial services while subsection I(f) requires Hartford to
service the health insurance plan and to provide certain cost
control adequacy assistance. Any obligation to account for the PPO
di scounts so as to ensure a viable health plan does not conport
wth the actual requirenents of the two subsections, nor is there
sufficient evidence suggesting that any failure to conply with the
plain terns of those subsections lead to Pasadena's danmages.’
Hence, we see no breach by Hartford of subsections I(e) and | (f) of
the ASO and find no error on the part of the district court.
Pasadena’ s second claimon appeal relates to Hartford' s pre-
contractual representations in the formof the Proposal. Pasadena
contends that those representations violated subsections

17.46(b)(5) and (6) of the DTPA® and, consequently, article 21.21

" In essence, Pasadena’'s claimfor breach of subsections I(e)
and | (f) is nothing nore than anot her attenpt to recoup damages for
the failure to take PPO di scounts, which the ASO cl early does not
requi re and which fornmed the basis of the other breach of contract
claimthat was not appealed to this Court. Therefore, just as the
district court’s inplied finding that Hartford was under no
obligation to take the PPO di scounts or to ascertain whether it had
such an obligation disposed of the non-appeal ed breach of contract
claim that finding necessarily disposed of Pasadena’s claimfor
breach of subsections I[(e) and I (f).

8 Subsection 17.46(b)(5) mnmakes “representing that goods or
servi ces have sponsorship, approval, characteristics, ingredients,
uses, benefits, or quantities which they do not have or that a
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§ 16(a) of the Texas |nsurance Code.® To recover under its DTPA
cl ai ns, Pasadena nust establish that it was a consuner of goods or
services, that Hartford violated one of the two “laundry list”
provi sions Pasadena relies upon, and that the “laundry |list”
viol ation(s) was the produci ng cause of Pasadena’s injuries.!® See
Americom Distributing v. ACS Comm, 990 F.2d 223, 227 (5th Gr.
1993); see also Tex. Bus. & Com Code § 17.50(a).

Agai n, |i ke Pasadena’ s ot her clai mon appeal, it is clear that
the DTPA action is just another attenpt to recoup damages for the
failure to take PPO di scounts, which the district court found was
not a breach by Hartford. I n Pasadena’ s case, the only danmages
were essentially the damages resulting fromthe failure to take the
PPO di scounts. There is insufficient evidence of any other

damages, and there is no denonstrable link between any DTPA

person has a sponsorship, approval, status, affiliation, or
connection which he does not” a “false msleading, or deceptive
act[] or practice[].” Simlarly, subsection 17.46(b)(7) provides
that “representing that goods or services are of a particular
standard, quality, or grade, or that goods are of a particular
style or nodel, if they are of another” is also a “false,
m sl eadi ng, or deceptive act[] or practice[].”

°® Article 21.21 § 16(a) incorporates the “laundry list” of
violations listed in section 17.46 of the DTPA as actionable
i nsurance code violations. Thus, Pasadena’s |nsurance Code claim
necessarily depends upon its DIPA claim

10 “Produci ng cause” neans “a substantial factor which brings
about the injury and without which the injury would not have
occurred.” Doe v. Boys Clubs of Geater Dallas, Inc., 907 S.W2d
472, 481 (Tex. 1995). Foreseeability is not required, but cause-
in-fact is. See id. The conplained of conduct, however, need not
be the sol e produci ng cause.
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m srepresentati ons and the | osses i ncurred by Pasadena. Pasadena’s
| osses stemmed from the failure to take PPO discounts, and the
district court rightly found no liability on Hartford' s part for
that failure. Accordingly, we conclude that the district court did
not err when it denied any recovery to Pasadena.

2. Hartford s Restitution C aim

Hartford seeks restitution for the excess funds it paid on the
non-di scounted bills to the PPO health care providers. Hartford
clains that the district court’s finding that it did not know of
the non-PPO billing conpels the conclusion that Pasadena owes
Hartford restitution. The district court disagreed, concluding
that the errors were attributable to CAPPCare, the PPO
admnistrator, and that no evidence established an agency
relationship between Pasadena and CAPPCare. Accordingly, the
district court concluded that CAPPCare’s errors were not
attri butabl e to Pasadena and could not formthe basis for an award
of restitution.

Under Texas law, “[g]enerally, a party who pays funds under a
m st ake of fact may recover restitution of those funds if the party
t o whom paynent was nade has not materially changed his position in
reliance thereon.” Bryan v. Ctizens Nat’'| Bank, 628 S.W2d 761,
763 (Tex. 1982). “The purpose of such restitution is to prevent
unconscionable loss to the party paying out the funds and unj ust

enrichnment to the party receiving the paynent.” 1d. The excess
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paynments Hartford conpl ai ns of, although benefitting Pasadena and
its enployees, were made to the PPO health care providers, who
accepted the full bill despite being enrolled in the PPO plan.
Hence, those nedical providers are the ones who have been enriched
by the failure to take the PPO discounts. Unli ke the nedica
provi ders, Pasadena cannot be said to have been unjustly enriched
or to have benefitted from the overpaynents.!! Pasadena itself
ultimately paid its full annual deductible under the ASO  Thus,
Hartford' s restitution claim fails, and we affirm the district
court’s judgnent with respect to that claim??
B. Beaunont v. Hartford

O the various issues presented in the dispute between
Beaunont and Hartford, we first focus on Hartford s claimthat the
district court msinterpreted the MPP because a ruling favorable to
Hartford necessarily disposes of all the issues, except one.?®

1. Whet her Hartford Breached the MPP

On cross-appeal, Hartford contends that the district court

11 Hartford states that it pai d Pasadena several hundred t housand
dol l ars in conpensation, but those dollars constituted
rei mbursenents that were required for having exceeded the ASL and
ISL limts and were actually funds repaid to Pasadena for its, not
Hartford' s, expenditures.

2 Hartford also seeks attorneys’ fees based on a successfu
restitution claim The claimfor attorneys’ fees goes no further
than the restitution claim

13 The affected i ssues are Beaunont’s claimfor attorney’s fees,
Beaunont’s appeal of the reduction of its damages, and Hartford’s
appeal of the prejudgnent interest award. The only non-susceptible
i ssue concerns Beaunont’s cl ai munder the Texas | nsurance Code.
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erroneously concl uded that Hartford breached the MPP. After trial,
the district court entered certain findings regarding the MPP and
whet her Beaunont or Hartford was responsible for the nedical
expenses incurred before the term nation date, Septenber 30, 1989,
but not paid on or before that date. Beaunont had contended that
Hartford was |liable for those clains and, as a result, argued that
t hose cl ains should have been included in any cal culation of the
APLL for the final contract year. Because those clainms wuld have
added to any excess beyond the APLL limt, Beaunpont sought
rei mbursenent of its funds.

In finding in favor of Beaunont, the district court applied a
multi-prong analysis. First, the district court consi dered section
214 of the MPP. Anong ot her things, that section provides that
“[1]f an expense is incurred while this Agreenent is in effect, but
is not paid before the date this Agreenent termnates, its
di sposition shall be determ ned by the terns of paragraph 3(d) of
this Agreenent.” The district court found, and all parties agreed,
the reference to “paragraph 3(d)” was a scrivener’s error and was

intended to be “paragraph 3(g).”

14 “This agreenment shall apply to the clainms of participants for
t he benefits:
(a) For which such participants are covered under the G oup
Policy(ies); and
(b) Wiich beconme due while this Agreenent is in effect.
| f an expense is incurred while this Agreenent is in effect, but
is not paid before the date this Agreenent termnates, its
di sposition shall be determ ned by the terns of paragraph 3(d) of
this Agreenent.”
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As a result, the district court next exam ned section 3(gQ).

That section states:

(g) After this Agreenent termnates, [Beaunont’s]
obligation to provide funds for paynent of Plan benefits
shall cease wupon transfer by [Beaunont’s] bank to
[Hartford’ s] bank, in accordance with paragraph 7 of this
Agreenent, Federal Funds sufficient to satisfy benefits

paid up to the date of termnation. After that,
[Hartford] will pay all benefits which are due or becone
due under the Goup Policy(ies). However, [ Beaunont]

agrees to reinburse [Hartford] for such paynents, subject
to a maxi mum rei nbursenment of the | esser of:
(i) The anount of such benefits, pl us the
adm nistrative costs of their paynent; or
(ii) The Plan Benefit Extension Limt as shown in
t he schedul e or as anended in accordance with
paragraph 10 of this Agreenent.
The amount of the Plan Benefit Extension Limt shall be
secured to [Hartford] by [Beaunont’s] letter of credit or
ot her coll ateral acceptableto [Hartford]. [Hartford] may
call [Beaunont’s] letter of credit or other acceptable
collateral as nmay be required to satisfy the preceding
condi tions of this paragraph 3(g).”

Instead of stopping with this provision to address Beaunont’s
contractual claim the district court then proceeded to review
section 3(f), which, as the district court also noted, becane
operative upon term nation of the MPP. Section 3(f) reads:

“(f) After this Agreenent termnates, [Beaunont’s]

obligation to provide funds for the paynent of benefits

to Participants, as described herein, shall cease with

the paynment of funds sufficient to satisfy all such

benefits paid or payable to Participants up to the date

of termnation of this Agreenent.

After parsing through both sections 3(f) and 3(g), the
district court attenpted to address Beaunont’s allegations

regarding those clains that were incurred but not paid by the

termnation date. The district court interpreted the two sections
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as covering two different types of “incurred but not paid by the
termnation date” clainms. The district court found section 3(f) as
requi ring Beaunont to provide funds to satisfy benefits paid or
payable up to the date of term nation. It further defined the
“payabl e” clains as those clains that had been incurred by the
participants and received by Hartford. Concomtantly, the district
court ruled that under section 3(f), Hartford nust have had the
obligation to pay those clains that were paid and to pay those
clains that had been incurred by the participants and received by
Hartford.® As for section 3(g), the district court determ ned t hat
that section required Beaunont to provide funds sufficient to
satisfy clains that had been paid up to the termnation date
Moreover, it noted that section 3(g) provided Beaunont with the
option to have Hartford “pay all benefits which are due or becone
due.” I f Beaunont were to elect that option, then it had to
rei mourse Hartford the | esser of either the amobunt of such benefits
plus their adm nistrative costs, or the PBEL. The district court
surm sed that the el ective | anguage in section 3(g) referred to the
paynment of clainms that had been incurred by the participants but

t hat had not been received by Hartford before the term nati on date.

% 1'n concluding this, the district court questioned whether
Hartford could receive nonies for benefits payable but not paid
during the benefit year. According to the district court, Beaunont
clearly had to reinburse Hartford for the benefits that Hartford
had paid out. That necessarily inplied that if Beaunont were goi ng
toreinburse Hartford for benefits that were payable, then Hartford
had the obligation to pay those payabl e benefits.
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Accordingly, the district court found that section 3(f)
governed clains incurred and due as of Septenber 30, 1989, while
section 3(g) dealt with clains incurred but not due on that date.
Si nce Beaunont chose not to have Hartford pay clai ns under section
3(g), the district court believed that section 3(f) controlled and
that, therefore, Hartford had to pay for clains that had been
incurred by participants and that had been received by Hartford
before the termnation date. As the paid clains apparently
exceeded the APLL, any obligation on the part of Hartford to pay
the payable clains for the 1988-89 contract year anounted to

damages for Beaunont.!®

¥ In finding in favor of Beaunont and awardi ng damages, the
district court reconsidered a prior summary judgnent ruling, by a
different judge sitting as the district court, in which the
district court found that under section 3(d), only paid clains were
to be consi dered when cal culating the PLL. Section 3(d) provides:
“If, at the end of any Contact Year, the cumul ati ve anount of
benefits [Hartford] ha[s] paid on [Beaunont’ s] behal f, and for
whi ch [Beaunont] ha[s] reinbursed us in accordance wth
paragraph 7 of this Agreenent, wth respect to al
Participants exceeds the Plan Liability Limt for that
Contract Year, [Hartford] agrees to reinburse to [Beaunont]

t he anount of such excess. However, this amount wll be
reduced by any nonthly paynents due [Beaunont] or nade by
[Hartford] to [Beaunont], during the Contract Year, in

accordance with this Agreenent.”
Beaunont had argued that any benefits becomng due within the
contract year should be accounted for in determ ning whether the
APLL had been reached because section 3(a) referred to the APLL and
that section tal ked about Beaunont’s liability for benefits that
becone due. Conversely, Hartford had mai ntai ned that section 3(d)
only provided for the consideration of “paid’” clains in determ ning
whet her the APLL had been reached. The district court agreed with
Hartford, concluding that section 3(d) was the applicable section
and that that section unanbi guously referred only to “paid” clains
when cal cul ating the APLL. But in revisiting the summary judgnment
ruling, the district court held that “contract year,” as used in
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On cross-appeal, Hartford maintains that the district court’s
ruling was in error. First, Hartford contends that section 2 of
the MPP unanbi guously (once the scrivener’'s error is taken into
account) states that incurred but unpaid clains at the end of the
agreenent fall under section 3(g). Section 3(g) requires that any
paynments made by Hartford after Septenber 30, 1989 would be
reinmbursed by Beaunont to the Ilesser of the costs plus
adm nistrative fees or the PBEL, provi ded Beaunont el ected that to
occur. Beaunont, however, did not choose that option; rather, it
chose one of Hartford s conpetitors to pay the clains. Second
Hartford argues that the district court inproperly read “paid or
due” into section 3(g) when the plain |anguage refers only to “paid
clains.” Thus, any payable clainms should not have been counted
towards the APLL, and Hartford shoul d not have had to pay for those
i ncurred but unpaid clains that exceeded the APLL.

Despite Beaunont’s and the district court’s attenpts to
harnoni ze the MPP and nake it appear reasonable, we agree wth
Hartford’'s interpretation of the MPP, which better follows the
agreenent’s plain |anguage. The district court’s initia
interpretation of section 3(d) at the summary judgnent stage was

correct. Wen calculating the annual APPL, only the “paid’ clains

section 3(d), enconpassed nore than clains paid in a cal endar year
and that the terns had to be defined by other provisions in the
MPP. Consequently, the district court determ ned that a “contract
year” included all transactions wthin that year and the
consequences that may take place after the end of that year as a
result of those transactions.
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count ed. More inportantly, section 2 explicitly states what
happens to incurred but unpaid clainms on Septenber 30, 1989: they
are di sposed of under section 3(g), not section 3(f) and 3(g) as
the district court and Beaunont contend. Neither explains how one
gets to section 3(f) given section 2's plain |anguage (and
correction of the scrivener’'s error). In addition, section 3(f)

focuses on Beaunont’s responsibility to provide funds for paid and

payable clains up to the end of the agreenent. It does not nention
how the “payable” clains will be allocated betwen Beaunont and
Hartford. Instead, section 2 reveals that section 3(g) provides

t he mechani smthrough which those clains will be disposed. Hence,
we conclude that the district court msinterpreted the MPP and
render judgnent in favor of Hartford on Beaunont’s breach of
contract claim

Wth our conclusion that Hartford did not breach the MPP, the
only remaining live issue in the dispute between Beaunont and
Hartford is whether Hartford violated article 21.21-2 of the Texas
| nsurance Code.

2. Beaunont’s Claim Under Article 21.21-2 of the Texas
| nsurance Code and Trebl e Damages

Beaunont alleges that Hartford violated article 21.21-2 of the

Texas | nsurance Code!’ by knowi ngly m srepresenting pertinent policy

7 The | nsurance Code provision at issue reads as foll ows:
Sec. 2. (a) No insurer doing business in this state under the
authority, rules and regul ations of this code shall engage in
unfair settlenent practices.

(b) Any of the followng acts by an insurer shall be
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provi si ons when, in response to Beaunont’s 1993 request for a copy
of its MPP, Hartford nailed to Beaunont a copy of a 1987 agreenent
(which was an updated version of the 1986 MPP) that was never
consummat ed by the parties. Beaunont contends that the actual 1986
agreenent signed by the parties, the only one ever in effect,
contained materially different provisions. The nobst inportant
difference was that the 1987 MPP renoved the PBEL from the
agreenent. Moreover, Beaunont asserts that Hartford attached the
signature page fromthe 1986 agreenent to the 1987 agreenent sent
to Beaunont. As a result of Hartford s alleged violation of
article 21.21-2, Beaunont seeks trebl e danages as al | owed under the
Texas | nsurance Code. The district court, however, concluded that
Hartford did not engage in a deceptive act, and trebl e danages were
not awar ded.

Hartford presses two reasons for wupholding the district
court’s judgnent: (1) Beaunont suffered no damages as a result of
receiving the 1987 MPP, as required for recovery under the Texas
| nsurance Code; and (2) there was no evidence of know ng conduct.
Inits reply brief, Beaunont admts that it “incurred no additional

damages by virtue of Hartford s deceptive acts.” |Instead, Beaunont

constitute unfair settlenent practices:
(1) Knowi ngly m srepresenting to claimnts pertinent facts
or policy provisions relating to coverages at issue;
Tex. Ins. Code Ann. art. 21.21-2, 88 2(a) & (b)(1) (Vernon Supp.
2000). The earlier version of article 21.21-2 is quite simlar to
the current version, and for purposes of this case, the difference
does not alter the outcone.
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appears to argue that Hartford s breach of contract and 1993
m srepresentation of the MPP were part-and-parcel of the sane
damages suffered by Beaunont.

Under Texas |aw, however, an insured cannot recover treble
damages for a nere breach of contract. See State FarmFire & Cas.
Ins. Co. v. Vandiver, 970 S.W2d 731, 744 (Tex. App.-Waco 1998, no
pet.) (citations omtted). Beaunont had the burden of establishing
that it sustained actual injuries as a result of the conduct it
al l eges was prohibited by the Texas | nsurance Code. See Wl ker v.
Federal Kenper Life Assurance Co., 828 S . W2d 442, 454 (Tex.
App. —San Antonio 1992, wit denied); First Am Title Co. of El Paso
v. Prata, 783 S . W2d 697, 701 (Tex. App.-El Paso 1989, wit
denied). As Beaunont seens to admt, there is no evidence that
Hartford’'s alleged m srepresentation in 1993 caused any injury
ot her than what Beaunont had al ready suffered in 1989 by Hartford’s
all egedly inproper failure to pay clains.

Beaunont’s reliance on Fort Worth Mortgage v. Abercronbi e, 835
S.W2d 262 (Tex. App.—Houston [14th Dist.] 1992, no wit), is
unavai ling. The Abercronbi es had purchased a nortgage protection
policy which would have paid their house paynents for up to 300
nmonths in the event M. Abercronbie becanme disabled. In 1986, M.
Aber cronbi e becane permanently disabled, but the insurance only
covered one year of house paynents. It turned out that the policy

they originally signed had been canceled in 1979 and substituted
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wth a policy with less benefits. As the court noted, the
switching of policy benefits w thout notice caused, at a m ni num
“confusion or m sunderstanding.” ld. at 265. 1In contrast to the
present case, the switch in Abercronbi e caused the danages. Here,
t he damages Beaunont conplains of occurred in 1989, when Hartford
failed to pay clains under the contract, while the alleged
m srepresentation did not take place until 1993.

As for Hartford s second contention, there is conflicting

evidence as to whether Hartford commtted a know ng deception. To

knowi ngly m srepresent, “a person nust think to hinself at sone
point, ‘Yes, | knowthis is false, deceptive, or unfair to him but
|’m going to do it anyway.’” St. Paul Surplus Lines Ins. Co. v.

Dal -Wrth Tank Co., 974 S.W2d 51, 54 (Tex. 1998) (per curiam
Moreover, knowingly “neans actual awareness of the falsity,
deception, or unfairness of the conduct in question.” 1d. at 53.
Al t hough “actual awareness” may be inferred by objective
mani festations, it “does not nean nerely a person knows what he is
doing; rather, it nmeans that a person knows that what he is doing
is fal se, deceptive, or unfair.” 1d. at 53-54. The only evidence
supportive of Beaunont’'s position is Hartford s sending, in 1993,
the 1987 agreenent, allegedly with 1986's signature form But
Hartford’s own files revealed no 1986 signature page attached to
t he 1987 contract.

For the foregoing reasons, we affirm the district court’s
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j udgnent denying Beaunont treble damages for its claim under

article 21.21-2 of the Texas | nsurance Code.

1. CONCLUSI ON

After a careful review of the briefs and rel evant portions of
the record, we find no error on the part of the district court’s
ruling that Pasadena take nothing for its clains against Hartford.
Mor eover, we conclude that the district court did not err when it
denied restitution to Hartford. Accordingly, we affirm the
district court’s judgnent with respect to Pasadena’s and Hartford’s
cl ai ns agai nst each ot her.

As for Beaunont’s dispute with Hartford over the funding and
adm ni stration of Beaunont’s health insurance plan, we affirmthe
district court’s ruling that Hartford did not violate article
21.21-2 of the Texas | nsurance Code, but we find that the district
court msinterpreted the MPP and, therefore, reverse and render
judgnent in favor of Hartford on Beaunont’s breach of contract

claim
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