UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40203

In The Matter OF: DANIS R TUCKER,
doi ng busi ness as Ral ph’s Foods Co.,
doi ng busi ness as Laredo Spice Co.,
doi ng busi ness as Pepper Tree Foods,
doi ng busi ness as Nevada Converting
Conpany, doi ng business as Silver

St at e Bookkeepi ng, doi ng busi ness as
Fifth Avenue Fashi ons, doi ng busi ness
as B.G Tucker,

Debt or .

kkhkkhkkhkhkkhkhkhkhkhkhkhkhkhkhkhhkhkhkhkhkhkhkhhkhkhkhkhkikikkkhkikk*
BEVERLY TUCKER,

Appel | ant,

ver sus

ROBERT C. WOLTER, Attorney; DEBRA J. CGREER
Attorney; LAWFIRM OF WOOD, BOYKIN & WOLTER,
a Professional Corporation; M CHAEL DAVI D BOUDLOCHE,

Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 98- CV-389)

March 6, 2000
Bef ore JOLLY and DeMOSS, Circuit Judges, and DOAD, " Di strict Judge.
PER CURI AM **

"‘District Judge of the Northern District of Chio, sitting by
desi gnati on.

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Beverly Tucker appeals the denial of her Rule 60(b) notion by
the district court and the bankruptcy court. Her notion sought to
set aside a sunmary j udgnent granted by the bankruptcy court, which
deni ed her | egal mal practice cl ai magai nst the appel | ees’ attorneys
on grounds that the underlying facts supporting her malpractice
claim have been litigated and resolved earlier in the bankruptcy
pr oceedi ng. Unfortunately, she did not receive notice of the
bankruptcy court’s order issued on March 12, 1997 until April 16,
1997, because the bankruptcy court failed to |list her as a person
entitled to notice of the order. Everyone agrees that her failure
to receive the order was not her fault. The next day, April 17,
she filed a notion asking the court to allow an out-of-tine appeal.
However, because untinely appeals may be all owed only within twenty
days of the expiration of the ten-day period for appeal, see
Federal Bankruptcy Procedure 8002(c), the bankruptcy court was
powerless to allow the appeal because thirty-six days had expired
after the bankruptcy court had entered its order. |In other words,
al though it woul d appear that Beverly Tucker is clearly entitled to
equi tabl e considerations, the courts, including this court, are
powerl ess to grant her equitable relief in the formof an out-of-
time appeal, which we take from her brief she is effectively
requesti ng.

Furthernore, we nust keep in mnd that the appeal before us is
froma judgnent denying relief under Rule 60(b). Federal Rule of

Cvil Procedure 60(b) permts a trial court to relieve a party of



a final judgnent because of mstake, inadvertence, surprise,
excusabl e neglect, newy discovered evidence or fraud; or because
a judgnent 1is wvoid or no |onger deserving of prospective
application; or for any other reason justifying relief. See HII|

v. McDernott, Inc., 827 F.2d 1040, 1042 (5th Cr. 1987). This rule

originated in response to the “plaintive cries of parties who have
for centuries floundered . . . anong the snares and pitfalls of the

ancillary common | aw and equitable renedies.” Banker’s Mortgage

Co. v. United States, 423 F.2d 73, 77 (5th Cr. 1970), cert.

denied, 90 S. Ct. 2242 (1970). Thus, Rule 60(b) is primarily an
instrunment of equitable relief. It is not to be “nade a vehicle
for the relitigation of issues.” 1d. at 79. Nor is it to be used
as a substitute for, or alternative to, appeal. See Hill .

McDernott, Inc., 827 F.2d at 1042 (citing Al vestad v. Monsanto Co.,

671 F.2d 908, 912 (5th Cir.) 1982)),; Seven Elves, Inc. v. Eskenazi,

635 F.2d 396, 402 (5th Gr. Unit A Jan. 1981); 7 J. More & Lucas,
Moore’s Federal Practice | 60.18[8] at 60, 140-41 (2d ed. 1985).
Therefore, a party may not invoke Rule 60(b) to avoid the
expiration of the tine for appeal or to sinply seek reconsi deration
of clainms. 1d.

Ms. Tucker fails to nmake any claimin her brief that would
entitle her to relief under Rule 60(b). Her brief states as
follows: “The issues in this case are all |egal. The specific
i ssue which has brought forth this appeal revolve around the

Bankruptcy Court’s denial of Appellant’s Rule 60b Motion to Vacate



a Summary Judgnent, which Appellees admt was not sent to her by
the Court intine to initiate an appeal.”

In sum because none of the argunents nmade by Ms. Tucker fall
wthin the purview of relief available under Rule 60(b), the
district court’s judgnent affirm ng the bankruptcy court’s deci sion
denying relief fromjudgnent under Rule 60(b) is

AFFI RMED.



