IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40223
Conf er ence Cal endar

W LLI AM L. FOSTER,
Pl ai ntiff-Appellant,
ver sus
EDDI E W LLI AMS, Security Warden;
KElI TH GORSUCH, Li eutenant;
PAUL GOVEZ, Correctional Oficer |11,
Mark Stiles Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:97-Cv-715

Oct ober 20, 1999
Before JONES, W ENER, and STEWART, Circuit Judges.
PER CURI AM *
WIlliamLee Foster (TDCJ # 543205) appeals the dism ssal of

his pro se and in forma pauperis (IFP) civil rights conplaint for

failure to state a claimand as frivolous. See 28 U.S. C

8§ 1915(e)(2)(B)(i) & (ii). Foster alleged in the conplaint that
the defendants caused himto contract an unknown skin di sease by
forcing himto sit on the unclean floor of the dayroomat TDCJ' s

Stiles Unit with other HIV positive inmates. Foster argues that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the magi strate judge erred by determning that he failed to state
an Ei ghth Anendnent cl aim because he had not denonstrated that
t he defendants knowi ngly exposed himto a substantial risk of
serious harm

"[Al] prison official may be held liable under the Eighth
Amendnent for denyi ng humane conditions of confinenent only if he
knows that inmates face a substantial risk of serious harm and

disregards that risk by failing to take reasonabl e neasures to

abate it." Farner v. Brennan, 511 U S. 825, 847 (1994). "[T]he
official nmust both be aware of facts from which the inference
could be drawn . . . and he nmust also draw the inference.” [d.

Foster has not shown that the defendants were aware that
they were exposing himto a substantial risk of serious harm by
requiring himto sit on the floor in the dayroom Foster also
has failed to show that he was “deni ed” the grievance procedure
wth regard to his Eighth Anendnent claim The judgnment of the
district court is AFFIRVED. See Black v. Warren, 134 F.3d 732,
734 (5th Cir. 1998).

AFFI RVED.



