IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40291
(Summary Cal endar)

DONALD RAY ROBI NSON,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 98- CV- 255)
My 31, 2000
Before POLI TZ, WENER, and DeMOSS, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Donald Ray Robinson, pro se Texas
pri soner # 618375, appeals the district court’s dismssal of his §
2254 petition for wit of habeas corpus. The district court
granted a Certificate of Appeal ability (COA) on whether Robi nson’s
al |l eged nental incapacity could equitably toll the one-year statute
of limtations under the Antiterrorismand Effective Death Penalty

Act (“AEDPA"). Robi nson also seeks COA on the wunderlying

subst antive i ssues, requests appoi nt nent of counsel on appeal, and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



moves this court to supplenent the appellate record with nedica
records purportedly supporting his claimof nental incapacity.
Whet her to invoke equitable tolling is within the discretion

of the district court. See Fisher v. Johnson, 174 F.3d 710, 713

(5th Gr. 1999). The AEDPA' s statute of |imtations nay be
equitably tolled, but only in “rare and excepti onal circunstances.”

See Felder v. Johnson, 204 F.3d 168, 170-71 (5th Gr. 2000). W

have recogni zed the possibility that nental incapacity may provide

a basis for equitable tolling. See Fisher, 174 F.3d at 713.
However, Robinson was clearly not prevented by his nental state
fromseeki ng state post-conviction renedies in 1996 or fromfiling
his current federal petitionin 1998, despite his clai mthat he has

been nentally i ncapacitated since 1995. See Hood v. Sears Roebuck

& Co., 168 F.3d 231, 233 (5th CGr. 1999). Robi nson has sinply
provi ded no evi dence or argunent supporting his contention that his
mental condition or nedication inpaired his ability to file his
federal habeas petition within the one-year grace period we all ow
to those habeas petitioners whose convictions becane final prior to

the AEDPA' s effective date. See Fl anagan v. Johnson, 154 F. 3d 196,

200-02 (5th Cr. 1998). Thus, the district court did not abuse its
discretion in declining to apply equitable tolling; therefore, we
affirmthe judgnent of the district court. Consequently, we need
not deci de whet her Robinson is entitled to COA on his substantive
clains and we deny COA for that reason. With respect to
Robi nson’s request for appointnent of counsel, he has not

denonstrated that appointnment of counsel is in the interest of



justice and we deny his notion. See Schwander v. Bl ackburn, 750

F.2d 494, 502-03 (5th Cr. 1985).
We al so deny Robinson’s notion to supplenent the record. W
ordinarily will not enlarge the record on appeal to include itens

not presented to the district court. See United States v. Flores,

887 F.2d 543, 546 (5th Gr. 1989). In addition, the nedical
records, which all date after May 1997, do not denonstrate that
Robi nson was nentally incapable of filing his petition prior to
April 24, 1997.

For the foregoing reasons, we affirm the judgnment of the
district court; we deny Robinson’s notion for COA;, we deny
Robi nson’s notion for appointnent of counsel; and we deny his
nmotion to suppl enent the record.

AFFI RVED; MOTI ON FOR CQOA DENI ED; MOTI ON FOR APPO NTMENT OF COUNSEL
DENI ED; MOTI ON TO SUPPLEMENT RECORD ON APPEAL DEN ED



