IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40345
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
TERRY LEE ALLEN
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:98-CR-79-2
~ August 21, 2000
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Terry Lee Allen appeals his sentence for conspiracy to
distribute, and to possess wth the intent to distribute,
marijuana. Allen contends that the district court clearly erred by
enhanci ng his sentence pursuant to U S.S.G 8§ 2D1.1(b) (1), which
provides for a two-step increase in the offense |evel of a drug
crinme if the defendant possessed a dangerous weapon. Allen argues
that the he was unaware of the presence of the guns and that he did

not own them have themon his person, or exercise any control over

t hem

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The adjustnent under § 2D1.1(b)(1) should be applied if the
weapon was present unless it is clearly inprobable that the weapon
was connected wth the offense. § 2D1.1(b)(1), comment. (n.3);

United States v. Mtchell, 31 F.3d 271, 277 (5th Gr. 1994). To

nmeet its burden of proof, the Governnent nmust provi de evidence that
the weapon was found in the sane |ocation where drugs or drug
paraphernalia are stored or where part of the transaction occurred.
Id. (citation omtted). Under 8§ 2D1.1(b)(1l), a sentencing court
may hol d a defendant accountable for a co-defendant’ s reasonably
foreseeabl e possession of a firearm during the conmmssion of a

drug-trafficking offense. United States v. Thomas, 120 F. 3d 564,

574 (5th Gr. 1997). Because firearns are “tools of the trade” in
drug conspiracies, one co-conspirator’s possession of a firearm
will ordinarily be foreseeable to another co-conspirator. United

States v. Mergerson, 4 F.3d 337, 350 (5th Gr. 1993).

A review of the record supports the district court’s finding
t hat weapons were present where part of the drug transaction took
pl ace. Therefore, the district court did not clearly err in
applying the 8 2D1.1(b) (1) enhancenent for firearm possession.

Allen further asserts that the district court erred in
calculating his crimnal history points. Because this issue is
raised for the first tinme on appeal, it is reviewed for plain

error. See United States v. Alford, 142 F. 3d 825, 830 (5th Cr.),

cert. denied, 525 U. S. 1003 (1998). Under U S . S.G § 4Al1.2(a)(2)

and 8 4A1.2(a)(2), coment. (n.3), the district court correctly
assi gned points for offenses that were unrel ated because they took

pl ace on three separate occasions. Under 8 4A1.2(c)(1), one point
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was correctly assigned for a reckless driving conviction where the
sentence i nposed was a six nonth termof inprisonnent, suspended to
one year of probation. The district court did not err, plainly or
otherwise, in calculating Allen’s crimnal history points.

In Iight of the foregoing, the judgnent of the district court
i s AFFI RVED.



