UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40346

Rl CARDO N. ADOBBATI ,

Pl ai ntiff-Appellant,
vVer sus

GUARDI AN LI FE | NSURANCE COVPANY OF AMERI CA,
MORELAND, BLACK & MANNI NG, | NC.; DONALD BLACK,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(B-97-CV-178)

April 14, 2000

Before POLI TZ, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Primarily at issue is whether the district court, having
di sm ssed with prejudice Ricardo N. Adobbati’s state | aw cl ai ns as
preenpted wunder the Enployee Retirenent |Inconme Security Act
(ERISA), 29 U.S.C. 88 1132(a), 1144(a), should have granted him
| eave to anend his conplaint to assert an ERISA claim W AFFI RM
i n PART; REVERSE in PART; and REMAND.

| .

In January 1997, Adobbati filed suit in Texas state court

agai nst CGuardian Life Insurance, Mreland, Black & Manning, Inc.,

and Donald R Black (Appellees), claimng breach of contract,

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



fraud, and other state law violations in connection wth a
“vani shing premuns” |ife insurance policy. Adobbati had purchased
the policy, on Black’s recommendation, in 1988, on behalf of an
ERISA plan in which he and his nedical office enployees were
participants (ownership of the policy was converted to hi mwhen the
pl an was term nated). But, the conplaint made no reference to the
pl an.

In interrogatory responses, served on Appellees on 7 August
1997, Adobbati stated for the first time that the policy was
obt ai ned t hrough the plan. On 18 August, Appellees filed notice of
renoval , asserting a federal question under ERI SA. Adobbati noved
to remand, claimng renoval was untinely and ERI SA i napplicabl e.

In his April 1998 report and recomrendati on, the nmagistrate
j udge concl uded: the renoval was tinely, because Adobbati’s
di scovery responses were the first “other paper” he submtted
i ndi cating his clains were renovabl e; and ERI SA preenpted his state
law cl ai ns. That July, the district court adopted the
recomendati on and deni ed renmand.

Pursuant to FED. R Qv. P. 12(b)(6), Appellees noved, based on
ERI SA preenption, to dism ss Adobbati’s clains. |n opposition, he
continued to assert ERISA was inapplicable, but, alternatively,
requested l|leave to replead under ERISA if the court found
preenpti on:

: [ Adobbati] should be given the
opportunity to replead pursuant to the federal
rules within the doctrine of ERISA as it is
clear a clai mexists agai nst [ Appel | ees] under
sane. The dispute to date has not been

whet her t he suit filed presents t he
- 2 -



availability of a claimbut rather what is the
applicable law. Al though [ Adobbati] believes
a state cause of action would be proper for
his clains, clearly another avenue avail abl e
to him would be to pursue this claim under
ERI SA and the applicabl e statutes.

I n Decenber 1998, the magi strate judge recomended

di sm ssal

but did so without addressing the request to replead under ERI SA

fol | ow ng:

Adobbati’s objections to this recommendation inc
AVENDVENT OF COMPLAI NT
16. As previ ously i ndi cat ed in

In J

[ Adobbati’s] Response to [Appellees’] Mdtion
to Dismss, by adm ssion of [Appellees], there
exist ERISA clains in this matter and as such
it would be incorrect to dismss the clains
brought by [Adobbati], but rather [Adobbati ]
should be allowed the opportunity to repl ead
and anmend the Conplaint to state a cause of
action under ERI SA.

[ Adobbati] hereby requests that this
court make a final determnation ERI SA is not
applicable to the case at bar, and that this
case be remanded to State Court .... In the
alternative, and w thout waiving the above,
t hat [ Adobbat i ] be provided wth the
opportunity to anend t he conpl ai nt pursuant to
the case |aw stated in order to assert those
causes of action available to [ Adobbati] under
ERI SA.

anuary 1999, the district court granted the

uded the

motion to

dism ss, summarily adopting the nmagi strate judge’ s recommendati on.

It did

anendnent .

not address Adobbati’s request/objection
The action was dism ssed wth prejudice.

concer ni ng



Adobbati cont ends: renmoval was not tinely; ERI SA does not

preenpt his clains; and he shoul d have been all owed to anend.
A

The renoval issue is based on the contention Appellees had
know edge of the policy s relationship to the ERI SA plan prior to
the conplaint being filed. Having reviewed the renmand-denial de
novo, Leffall v. Dallas Ind. Sch. Dist., 28 F. 3d 521, 524 (5th Gr.
1994), renoval was tinely under the “other paper” rule. E g.,
Chapman v. Powermatic, Inc., 969 F.2d 160, 163-64 (5th Cr. 1992),
cert. denied, 507 U S. 967 (1993).

B

The ERI SA i ssue is based on Adobbati’s not seeking to recover
ERI SA benefits or enforce ERISA rights. He acknow edges, however,
that the ERI SA plan was the original purchaser and beneficiary of
the policy at issue. Based upon our de novo review of the ERI SA-
preenption determnation, MCelland v. Gonwal dt, 155 F.3d 507,
511 (5th Gr. 1998), and Rule 12(b)(6) dismssal, Beanal V.
Freeport-MMran, Inc., 197 F.3d 161, 164 (5th Gr. 1999), ERI SA
conpl etely preenpted Adobbati’s state lawclains. See M elland,
155 F. 3d at 512-13.

C.

As noted, in sunmarily adopting the report and recomendati on,
the district court did not address allow ng Adobbati to replead
under ERI SA, rather than dismssing with prejudice. Denial of a
nmotion to anmend the conplaint is reviewed for abuse of discretion.

E.g., Jacobsen v. GOsborne, 133 F.3d 315, 318 (5th Gr. 1998).



Leave to anend shoul d be freely granted “when justice so requires”.
FED. R Cv. P. 15(a); Jacobsen, 133 F.3d at 318.

Appel | ees respond that such dism ssal was proper, because
Adobbati failed to nove to anend or submt a proposed anended
conpl ai nt. They assert also that anendnent would be futile,
claimng the ERISA limtations period has run.

Despite the lack of a formal notion, the court should have
al | oned Adobbati to anend, in the light of his nmaking that request
in his response to Appellees’ notion to dismss, and repeating it
in his objections to the report and reconmendati on regardi ng that
motion. In short, “justice so requires”.

Because Appellees raised the limtations issue for the first
time in response to Adobbati’s objections to the report, and it was
not considered by the district court, the issue is not before us.
Cf. United States v. Arnstrong, 951 F.2d 626, 630 (5th Cr. 1992).
On renmand, Adobbati’s amendnents will “relate back” to the date of
his original conplaint, pursuant to Rule 15(c)(2). See Pefa V.
United States, 157 F.3d 984, 987 (5th Cr. 1998). Neverthel ess,
Appellees are not precluded from thereafter raising their
limtations defense. O course, we express no opinion concerning
its nerits.

L1l

For the foregoing reasons, we AFFI RMin PART; REVERSE i n PART,

and REMAND for further proceedings consistent with this opinion

AFFI RVED | N PART; REVERSED | N PART; AND REMANDED



