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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40567
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TAI RONE TRANI EL  STANFORD,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:98-CR-151-2

 March 27, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Appel l ant, Tairone Traniel Stanford, seeks reversal of his
conviction of one count of possession with intent to distribute
cocai ne base (crack) and one count of conspiracy to possess with
intent to distribute crack. Finding no error, we affirm

Stanford’ s contention that the district court erred in
admtting evidence of a prior drug transaction between Stanford
and Ronal d Thomas under FED. R EviD. 404(b) is without nerit.

Acts commtted in furtherance of a conspiracy are part of the act

charged and evi dence of such acts constitutes intrinsic, i.e.,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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direct evidence of the conspiracy. See United States v. Garcia

Abrego, 141 F.3d 142, 175 (5th Gr.), cert. denied, -- US -,
119 S. C. 182 (1998). Stanford’s argunent that he cannot be
convicted of the prior transaction because it was not alleged in
the indictnent is |likew se unavailing. The indictnent gave
Stanford sufficient notice of the crine alleged and Stanford’s
nmotion in limne to exclude the evidence denonstrates that he was

not prejudiced in his defense. See United States v. Cochran, 697

F.2d 600, 604 (5th GCr. 1983).

As Stanford failed to nove for judgnent acquittal at any
time during or after trial, this court’s review of the
sufficiency of the evidence is |[imted to a determ nation of
whet her the record is devoid of evidence of guilt or if evidence
on a key elenent “is so tenuous that a conviction would be

shocking.” United States v. Galvan, 949 F.2d 777, 783 (5th G

1991). Thomas’ testinony is sufficient to denonstrate the
exi stence of an agreenent with Stanford to violate drug | aws
notw t hstandi ng any self-interest he may have had in cooperating

with the Gover nnment. See United States v. Gadison, 8 F.3d 186,

190 (5th Cr. 1993). Stanford’'s further contention that he coul d
not have entered into a conspiracy with Thonas because Thonas was
a governnent informant overl ooks the sinple fact that the
conspiracy cane into existence prior to the tine that Thomas
began cooperating with | aw enforcenent. Although a person may
not be a conspirator while working as an inforner, he “may have
been a part of the continuing conspiracy prior to becom ng an

informer.” United States v. Asibor, 109 F. 3d 1023, 1032 (5th
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Cr. 1997).

We also reject Stanford’'s argunent that the district court
erred in admtting the crack cocaine due to a break in the chain
of custody. There was no break in the chain of custody during
the relevant tinme period following Stanford’s arrest. The
testinony established that the crack cocaine retrieved from
Stanford s vehicle was the same crack cocaine identified at

trial. Moreover, any suggested break goes to the weight rather

than the adm ssibility of evidence. See United States v. D xon,
132 F. 3d 192, 197 (5th Gr. 1997).

Finally, Stanford raises the frivolous argunent that the
district court admtted the crack into evidence sua sponte
Wi thout a notion to do so by the Governnent. The record clearly
denonstrates that the Government offered the crack in evidence
during testinony by a chemst. The district court overruled
Stanford’ s objection to the admssibility. The fact that the
district court did not state that the crack was admtted until
after the witness had been passed does not alter the fact that
t he evidence was offered for adm ssion.

For the foregoing reasons, we AFFIRM the conviction.

AFFI RVED



