IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40674
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellant,
vVer sus
KARL GAYW N ACLESE

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:94-CR-81-2
~ June 15, 2000
Before JOLLY, DAVIS, and DUHE, Circuit Judges.
PER CURI AM *

Karl Gaywi n Acl ese, federal inmate #04913-078, appeals the
district court’s dismssal of his Fed. R GCv. P. 60(b)(6)
nmotion. Aclese’s notion for appointnent of counsel is DEN ED

Acl ese’s Rule 60(b)(6) notion challenged his crimnal
conviction for conspiracy to possess with intent to distribute
cocai ne base on the grounds that the Governnent failed to
di scl ose favorable evidence in the formof a taped statenent nade

by an informant. Aclese alleged that the statenent woul d have

shown a material variance in the indictnment and woul d have shown

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that he was not guilty of the drug conspiracy. Aclese also
contends that he should not have been held accountable for the
quantity of drugs that was used to determ ne his sentence.
Federal Rule of G vil Procedure 60(b) “does not provide for
relief froma judgnent in a crimnal case.” United States v.
O Keefe, 169 F.3d 281, 289 (5th Gr. 1999). Rule 60(b) may not
be used as a vehicle to circunvent restraints on filing
successive 28 U.S.C. § 2255 notions. See United States v. Rich,
141 F. 3d 550, 553 (5th Gr. 1998), cert. denied, 526 U S. 1011
(1999). The wit of audita querela is not avail able when the
def endant may seek redress under § 2255. See United States v.
Banda, 1 F.3d 354, 356 (5th Gr. 1993). Section 2255 relief is
avail able for clains of newy discovered evidence provided that
the successive petition neets the requirenents under 28 U. S. C
§ 2244(Db).
Accordingly, the district court’s judgnent is AFFI RVED
AFFI RVED; MOTI ON DENI ED.



