IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40717
Conf er ence Cal endar

BRI SON KEI TH HUMPHREY,
Pl ai ntiff-Appellant,
ver sus

DOM NGO CARRI LLO RI CHARD CRI TES, Captai n;
D. BLACKVELL, Captain; GABRI EL D. PACHECO,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-98-CV-463

Decenber 15, 1999
Before JOLLY, H GE NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Bri son Keith Hunphrey, Texas prisoner # 582721, appeals the
dism ssal of his civil rights action under 42 U S.C. § 1983 as
frivolous. Hunphrey’'s allegation that disciplinary charges were
br ought agai nst hi m because of his race is conclusional and w |

not support a claimunder 8§ 1983. Baker v. Putnal, 75 F.3d 190,

195 (5th Gir. 1996).
Hunphrey has not alleged a violation of his due process

rights in the disciplinary hearing because he does not have a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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protectable liberty interest in his custodial classification

Sandin v. Conner, 515 U S. 472, 485 (1995); Neals v. Norwood, 59

F.3d 530, 533 (5th Gr. 1995).

Hunphrey has not shown that prison officials subjected him
to cruel and unusual punishnment by placing himin adm nistrative
segregati on because he has epilepsy. Hunphrey’'s assertion that
the openings in the doors in adm nistrative segregation are not
| arge enough to allow a guard to see if he is having a seizure
does not raise an inference of an excessive risk to his safety.

Wlson v. Seiter, 501 U S. 294, 303 (1991); Farner v. Brennan,

511 U. S. 825, 847 (1994).
Hunphrey’ s appeal is without arguable nerit and is

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it is DI SM SSED. See
5THQR R 42.2. Accordingly, Hunphrey's notion for prelimnary
i njunction is DEN ED

Hunphrey had one verified strike, Hunphrey v. Torres, No.

2:98cv399 (S.D. Tex. Dec. 11, 1998) (unpublished). Because of the
district court’s dismssal as frivolous of the original action
and this court’s dismssal as frivolous of the appeal, Hunphrey
has now acquired two nore strikes. He may no | onger proceed |FP
inany civil action or appeal filed while he is in prison unless
he is under inm nent danger of serious physical injury. See 28

U S.C 8 1915(g); Adepegba v. Hamons, 103 F.3d 383, 388 (5th

Gir. 1996).
APPEAL DI SM SSED;, MOTI ON DENIED; 28 U.S.C. § 1915(g) BAR
| MPOSED.



