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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40722
Summary Cal endar

FELI X ZAPATA, JR ,

Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-98-CV-286

© April 7, 2000
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

In this appeal fromthe denial of a 28 U S.C. §8 2254 habeas
corpus petition, the district court has granted Felix Zapata,
Jr., a Texas prisoner (# 667276), a certificate of appealability
(“COA") with respect to the issue whether a Texas controll ed-
subst ances tax assessed by the Texas Conptroller, and partially

collected from Zapata, violated his rights under the Doubl e

Jeopardy O ause, when Zapata had al so pleaded guilty to a drug-

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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possessi on offense involving the sanme controll ed substance that
was the subject of the tax. The tax was assessed before Zapata’'s
crimnal conviction, but the collection did not begin until
af t erward.

Regar dl ess whet her the assessnent or collection of the tax
vi ol at ed doubl e-jeopardy principles, Zapata’s claimis not
cogni zabl e under 28 U . S.C. § 2254. |[If it is assuned
arquendo that the assessnent of the tax, as opposed to its
collection, constituted a “puni shnment” for doubl e-jeopardy
principles, then Zapata cannot argue that his subsequent guilty-
pl ea conviction violated the Double Jeopardy Cause. This is
because a “defendant who has entered a plea of guilty to a
crimnal charge nmay not assert a double jeopardy claimin a

collateral attack on the sentence.” See Tavylor v. Witley, 933

F.2d 325, 327 (5th Gr. 1991) (citing United States v. Broce, 488

U S. 563, 574 (1989)).

If it is assumed arguendo that the collection of the tax
anounted to a second “punishnent” follow ng the guilty-plea
conviction, Zapata |ikew se cannot prevail. Section 2254 does
not nake avail able the type of relief recormended by the state
trial court, which urged that Zapata s tax be vacated; “habeas
corpus cannot be invoked to challenge a conviction that resulted
in a cash fine only against the defendant,” as such penalty does

not satisfy the “in custody” requirenent. See Spring V.

Caldwell, 692 F.2d 994, 996 (5th Cr. 1982). The tax in Zapata's
fineis simlar to the fine in Spring in that it does not pertain

to the “in custody” requirenent.
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Zapata's “Motion for Leave to File Response to Respondent’s
Letter Brief” is DENFED. See FED. R App. P. 31(a)(1).
AFFI RVED; MOTI ON DENI ED.



