IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40730
Summary Cal endar

JAMES HOMARD HANEY, 111
Peti ti oner- Appel | ant,

ver sus

M CHAEL A. PURDY
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. GC-98-CV-425

 June 13, 2000
Before DAVIS, EMLIO M GARZA and DENNI'S, Circuit Judges.
PER CURI AM *

Janes Howard Haney, Il11, filed a 28 U S.C. § 2241 petition
in the district court. The district court construed this
petition as a 8 2255 notion and dism ssed it, as Haney had filed
two previous 8 2255 notions and had not received perm ssion from
this court to file a successive § 2255 notion. Haney noves this
court for a COA to appeal the district court’s dismssal of this

§ 2255 notion. Because Haney has not nade a credible show ng

that the district court erred in construing his 8 2241 petition

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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as a 8§ 2255 notion and dismssing it, we DENY his request for a

COA. See Slack v. McDaniel, 120 S. . 1595 (2000).

The district court’s order is arguably anbi guous and coul d
possi bly be read as sinply dism ssing Haney’s 8§ 2241 petition on
the basis that his clains are not properly raised in a § 2241
petition. To the extent that the order could be so read, this

conclusion i s not erroneous. See United States v. Ceto, 956

F.2d 83, 84 (5th G r. 1992). Accordingly, we alternatively

AFFI RM t he judgnent of the district court to the extent that
court’s order could be read as dism ssing Haney’'s 8§ 2241 petition
because it does not state clainms upon which § 2241 relief could

be granted. See McGhee v. Hanberry, 604 F.2d 9, 10 (5th Cr

1979); see also Tolliver v. Dobre, = F.3d __ (5th Cr. My 3,

2000, No. 99-41420) 2000 W. 530326 *1.



