IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41012
Summary Cal endar

THOVAS SCSA,
Plaintiff - Appellant,

V.
KEVIN MCKEE, Etc.; ET AL,
Def endant s,

KEVI N MCKEE, Correctional Oficer; JERRY BODIN, JR.,
Correctional Oficer,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:95-CV-1037

 April 5, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM ~
Thomas Sosa (TDCJ #668562) appeals the dism ssal of his pro

se and in forma pauperis (IFP) civil rights conplaint wherein he

argued that several correctional officers at his prison unit used

excessive force against him The nmagistrate judge di sm ssed the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 99-41012
-2

conplaint after a trial in which the jury returned a verdict for
t he def endants.

Sosa first argues that the magi strate judge abused his
discretion by failing to hold a final pretrial conference, thus
depriving himof the opportunity to subpoena "key expert
W t nesses."” However, even assumng that no formal final pretrial
conference was held, Sosa cannot denonstrate reversible error.

Al t hough Sosa’s right to due process includes a right to fully
litigate his case, such right does not necessarily include the

right to a final pretrial conference. . Streber v. Hunter, 221

F.3d 701, 734 (5th Gr. 2000)(right to due process does not
necessarily include right to make closing argunents). Because he
has not shown how t he absence of the m ssing w tnesses hanpered
his ability to fully and fairly litigate his claim Sosa has not
shown a deni al of due process based on the absence of a fornma
final pretrial conference.

Sosa al so argues that the magistrate judge denied hima fair
trial and an inpartial jury when he refused to allow himto
exercise his perenptory chall enges; however, a review of the
trial transcript reveals that after repeated unsuccessf ul
attenpts to get Sosa to exercise the strikes, the magistrate
judge determ ned that Sosa had waived his right to exercise the
perenptory chall enges. The magistrate judge did not deny Sosa

his right to exercise the chall enges.
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Sosa al so argues that the magistrate judge abused his
di scretion by denying himappointed counsel. W reviewthe
denial of a notion to appoint counsel for an abuse of discretion.

See Uner v. Chancellor, 691 F.2d 209, 213 (5th Gr. 1982).

The record denonstrates that the magi strate judge careful ly
consi dered whether Sosa had the ability to represent hinself
after all attenpts to retain appointed counsel proved
unsuccessful. He denied Sosa s request for inmate counsel based
on a valid security concern. No abuse of discretion has been
shown.

Sosa next argues that the magistrate judge should have
granted his request to discover the conplete disciplinary records
of the defendants. The magi strate judge denied Sosa’s request as
overbroad, but required the defendants to submt any past
disciplinary records that were based on inproper uses of force.
We review the district court’s discovery decisions for an abuse

of discretion. See Krimyv. BancTexas Group, Inc., 989 F.2d 1435,

1441-42 (5th Gr. 1993). W wll affirmsuch decisions unless
they are arbitrary or clearly unreasonable. |d.

The magi strate judge’s ruling limting Sosa’s access to the
def endants’ disciplinary records to those incidents involving
excessive force was a reasonabl e response to the overbroad
request made by Sosa. Again, no abuse of discretion has been

shown.
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Finally, Sosa argues that the nagistrate judge abused his
di scretion by refusing to allow himto introduce certain portions
of an internal affairs report witten in connection with the use-
of -force incident. According to the internal affairs report,
Sosa was being truthful when he denied hitting Oficer McKee in
the chest with his fist. W reviewthe district court’s
evidentiary rulings for an abuse of discretion, and we w ||
reverse on the basis of evidentiary errors only if they resulted

in substantial prejudice. See Thonmas v. Texas Dep’'t of Crimnal

Justice, 220 F.3d 389, 394 (5th Cr. 2000). Even if evidence is
wrongly excluded, such exclusion will be reviewed for harnl ess

error. See Reddin v. Robinson Prop. Goup Ltd. P ship, 239 F.3d

756, 761 (5th Cir. 2001).

In the instant case, the exclusion of the polygraph
exam nation did not result in substantial prejudice to Sosa’s
case. The determ native issue was not whether Sosa’'s reaction to
McKee coul d be defined as a "punch" or a "hit," but rather
whet her the force exercised by the officers in subduing and
restraining Sosa was unnecessary or wanton. Thus, while it is
arguabl e that introduction of the polygraph results m ght have
been hel pful to Sosa’s case, it cannot be said that the exclusion
of such resulted in substantial prejudice to Sosa. Any error was
t herefore harnl ess.

The judgnent of the district court is AFFI RVED



