IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41073
Conf er ence Cal endar

G LBERTO S. MARTI NEZ,
Pl ai ntiff-Appellant,
ver sus

E. CHASTAIN: A. BRICE, Correctional Oficer Il
J. SHEPHERD, Correctional Oficer I11; CAROL MCM LLAN, RN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:98-CV-309

~ August 23, 2000
Bef ore KING Chief Judge, and POLITZ and WENER, C rcuit Judges.
PER CURI AM *

Glberto S. Martinez, Texas state prisoner # 531360, appeals
the dismssal of his civil rights conplaint as frivolous and for
failure to state a claim 28 U S . C 8§ 1915(e)(2)(B)(i), (ii).
Martinez argues that Correctional Oficers Brice and Shepherd
were deliberately indifferent to his health and safety and that

Physician’s Assistant Chastain and Nurse MM Il an were

deliberately indifferent to his serious nedical needs.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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A dismssal as frivolous under 8 1915(e)(2)(B)(i) is

revi ewed for an abuse of discretion. See Ruiz v. United States,

160 F.3d 273, 275 (5th GCr. 1998). A dismssal for failure to
state a claimunder 8§ 1915(e)(2)(B)(ii) is reviewed de novo.

Black v. Warren, 134 F.3d 732, 733-34 (5th GCr. 1998).

Martinez’'s clains agai nst Brice and Shepherd and his cl ains
against McM Il an are nere negligence clains which are not
sufficient to give rise to a 42 U S.C. 8§ 1983 cause of action.

See Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).

Martinez has not denonstrated plain error with respect to his
claimraised for the first tinme on appeal that Chastain was

deli berately indifferent to his serious nedical needs in failing
to prescribe pain nedication for himon Cctober 14, 1998. See

Robertson v. Plano Gty of Texas, 70 F.3d 21, 22 (5th Cr. 1995).

AFFI RVED.



