IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41273
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
MANUEL CRUZ- | SLAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of
USDC No. B-99-CR-263-1
~ August 21, 2000
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Manuel Cruz-Islas pleaded guilty to the charge of unl awf ul
re-entry into the United States after deportation in violation of
8 US C 88 1326(a), (b). Cruz-Islas noved for a downward
departure, asserting that his reason for re-entering the United
States was to care for his four mnor children while his wfe
underwent back surgery. The district court denied the notion and
sentenced Cruz-lslas to seventy-seven nonths’ inprisonnent, three

years of supervised rel ease, and $100 speci al assessnent. Manuel -

Cruz filed a tinely appeal, contesting only the sentence inposed.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Manuel - Cruz argues on appeal that the district court mstakenly
believed that it |acked the discretion to depart downward in his
case.

This court has jurisdiction to review a defendant’s chal |l enge
to a sentence only if it was (1) inposed in violation of law, (2)
i nposed as a result of an incorrect application of the guidelines,
(3) resulted from an upward departure, or (4) was unreasonably

i nposed for an offense not covered by the sentencing guidelines.

See United States v. Ogbonna, 184 F.3d 447, 451 (5th Cr.), cert.
denied, 120 S. . 600 (1999). A refusal to grant a downward
departure is a violation of law only if the court m stakenly

assunes that it lacks authority to depart. United States v. Yanez-

Huerta, 207 F.3d 746, 748 (5th Cr. 2000).

At sentencing, the district court stated: “[T]he |aws | ust
don’t lend thenselves for [Cruz] to get that kind of favor as far
as his sentence is concerned. | don't agree with the law. . . . |
am subject to the laws, so | nust conply.” These statenents
indicate that the district court believed itself to be w thout any
authority to depart from the sentencing guidelines. Al t hough
famly ties and responsibilities are not ordinarily relevant in
determ ning whether to depart froma sentence, see U S S G

8 bH1.6, p.s., both 18 U S.C. 8 3553(b) and United States v. Koon,

518 U.S. 81, 92 (1996) give a district court the authority to
depart where a particular case presents atypical aggravating or
mtigating features that were not adequately taken into

consi deration by the Sentenci ng Conm ssi on.
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Accordingly, to allow the district court the opportunity to
determ ne whether the facts of this case are extraordi nary enough
to warrant a downward departure, the defendant’s sentence is

VACATED and this case is REMANDED FOR RESENTENCI NG



