IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41354
Conf er ence Cal endar

LUCAS MARTI NEZ ALVAREZ
Pl ai ntiff-Appellant,
ver sus

J. ALFORD, Warden: M DUKE, Correctional O ficer;
P. ADAMS, Correctional Oficer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:97-CV-349

Cct ober 18, 2000
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM *

Lucas Martinez Alvarez, Texas prisoner # 352955, appeals the
district court’s dismssal of his 42 U S.C. § 1983 action for
failure to state a clai mupon which relief may be granted.

Al varez argues that his conplaint stated a claimfor deprivation
of his gold chain wthout due process of |law and that the
district court erred in dismssing his 8 1983 action w thout
provi ding notice and an opportunity for himto anmend his
conplaint. Wen a plaintiff alleges that he has been deprived of

his property w thout due process of |aw by the negligence or

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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intentional actions of a state officer that are “random and
unaut hori zed,” a postdeprivation tort cause of action in state
law is sufficient to satisfy the requirenents of due process.

Parratt v. Taylor, 451 U S. 527, 541-44 (1981) (overruled in part

not relevant here, Daniels v. Wllians, 474 U S. 327 (1986));

Hudson v. Palner, 468 U S. 517, 533 (1984); see also Murphy v.

Collins, 26 F.3d 541, 543 (5th Cr. 1994). Because Texas has
adequat e postdeprivation renedies for the confiscation of
prisoner property, such as a tort action for conversion, Alvarez

does not have a cogni zabl e clai munder § 1983. See Mirphy, 26

F.3d at 543; Thonpson v. Steele, 709 F.2d 381, 383 (5th Gr.

1983). Further, because he has not shown that he could have
anended his conplaint to allege any facts which would assert a
cogni zabl e § 1983 cl ai m concerning the deprivation of his gold
chain, he has not shown that the district court erred in
dismssing his 8§ 1983 action w thout providing notice and an

opportunity to anend his conplaint. See Jones v. G eninger, 188

F.3d 322, 326-27 (5th Gr. 1999).

Al varez’ s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).

Because the appeal is frivolous, it IS DISM SSED. See 5THCR R
42.2. Alvarez is cautioned that the dism ssal of this appeal as
frivolous counts as a strike for purposes of 28 U S. C. 8§ 1915(9).
See Adepegba v. Hammons, 103 F.3d 383, 387 (5th G r. 1996)

(“IDjismssals as frivolous in the district courts or the court
of appeals count [as strikes] for the purposes of [8§ 1915(Qg)].").

Alvarez is further cautioned that if he accunul ates three
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strikes, he may not proceed IFP in any civil action or appeal
while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 8 1915(9);
Adepegba, 103 F.3d at 387.

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



