IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50065
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

WOLFGANG ERBSTOESSER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(98-CR-141-1)

COct ober 5, 1999
Before POLI TZ, WENER, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Def endant - Appel | ant Wl fgang Erbstoesser appeals from his
sentence following his guilty-plea conviction for conspiracy to
possess with intent to distribute MDVMA and cocai he, possession with
intent to distribute MDMA, and inportation of NDVA He first
argues that the district court clearly erred by attributing one
pound of crystal nethanphetamine to him as relevant conduct,
contending that evidence of the nethanphetamne sale was

insufficiently reliable and that the sale of nethanphetam ne did

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



not qualify as rel evant conduct. He also asserts that the district
court clearly erred by applying a two-1evel |eadership adjustnent
to his sentence, pursuant to U.S.S.G 8§ 3Bl.1(c). Factual findings
made by a sentencing court nust be supported by a preponderance of
the evidence and are upheld unless clearly erroneous. Uni t ed

States v. MCaskey, 9 F.3d 368, 372 (5th GCr. 1993). The

sentencing court’s interpretations of the guidelines are revi ewed

de novo. I1d.

Evi dence of Erbstoesser’s nethanphetam ne sale was obtained
frominterviews conducted by DEA agents and was corroborated by
Er bstoesser’s own statenents to the DEA agents. The evidence was
therefore sufficiently reliable for sentencing purposes. See

United States v. Shacklett, 921 F.2d 580, 584-85 (5th Cr. 1991).

Al t hough Erbstoesser argued against the inclusion of the
met hanphet am ne sal e as rel evant conduct and the inposition of the
| eadership adjustnent at sentencing, he failed to present any
rebuttal evidence as to either issue. FErbstoesser has therefore
failed to show that the district court clearly erred by adopting

the PSR s factual findings regarding these issues. See United

States v. Rogers, 1 F.3d 341, 345 (5th G r. 1993)(no clear error
shown when defendant failed to present evidence to rebut PSR s
finding regarding relevant conduct). As we affirm the sentence
i nposed by the district court, we need not consider Erbstoesser’s
request for a remand for the sentencing court to apply the “safety
val ve provision.”

AFFI RVED.



