UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50080

ANNI E L. WHI TLEY,
Pl ai ntiff-Appellant,
VERSUS
CAPI TAL METROPCLI TAN TRANSI T AUTHORI TY, STARTRAN, | NC. ,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-97-CV-674- SC)

Decenber 14, 1999
Before POLI TZ, GARWOCD and DAVIS, Crcuit Judges.
PER CURI AM *

Annie L. Witley, a black female, challenges the district
court’s order dismssing her Title VII action agai nst her enpl oyer,
Capital Metropolitan Transit. Appellant argues that a factfinder
could infer fromthe summary judgnent evidence presented that the
enpl oyer applied the "changeout" rule against her in a
discrimnatory fashion. Qur reviewof the record persuades us that
fact issues were presented as to whether the work rul e at issue was
applied to Wiitley in a discrimnatory fashion and whether her
di scharge was related to this application of the work rule.

Because fact issues are presented, the district court erred in

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



granting summary judgnent. The order of the district court is
therefore vacated and the case i s remanded for further proceedi ngs.

VACATED and REMANDED.



