IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50115
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SYLVI A MARI E SCOITT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-92-CR-36-ALL-SS

Oct ober 19, 1999
Before JONES, SM TH, and STEWART, C rcuit Judges.
PER CURI AM *

Sylvia Marie Scott appeals the district court’s denial of a
motion filed pursuant to Fed. R Cv. P. 60(b) that attacked her
1992 sentence for possessing cocaine base with intent to
distribute and using or carrying a firearmduring a drug-
trafficking crime. Scott’s notion, which indicated that it was
“not to be m sconstrued as a notion filed under 28 U. S. C

8§ 2255,” argued that evidence against her had been obtained in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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viol ation of the Fourth Amendnent. The district court denied the
nmotion, holding that it was “an i nappropriate use” of Rule 60.

At the court’s request, the parties briefed whether Scott’s
notice of appeal was tinely. Both Scott and the Governnent argue
that Scott’s appeal was governed by Fed. R App. P. 4(a)(1)(B)
whi ch provides 60 days in which to appeal in civil cases
involving the United States. W agree. Cf. Rule 11, Rules

Governing 8 2255 Proceedings; United States v. Mranontez, 995

F.2d 56, 58 (5th G r. 1993) (holding that a federal convict’s
petition for grand jury transcripts, comng long after his

conviction, was civil); United States v. Cooper, 876 F.2d 1192,

1194 (5th Gr. 1989) (holding that a petition for a wit of error
coram nobi s was subject to the 60-day period). Under Rule
4(a)(1)(B), Scott’s notice of appeal was tinely.

We review the district court’s denial of a Rule 60(b) notion

for abuse of discretion. Hal i cki v. Loui siana Casi no Cruises,

Inc., 151 F.3d 465, 470 (5th Cr. 1998), cert. denied, 119 S. C

1143 (1999). Scott seeks to challenge her crimnal conviction
via a freestanding Rule 60(b) nmotion. Rule 60(b) is a rule of
civil procedure designed to facilitate challenges to errors in
civil judgnents. The rule has no application to crimnal

convictions. See United States v. Breit, 754 F.2d 526, 530 (4th

Cir. 1985) (noting that “there is no provision simlar to
[Rul e] 60(b) for relief after final judgnment or order in effect
for federal crimnal cases”).

Scott argues that sone courts have upheld the use of

Rul e 60(b) notions to attack crimnal convictions. The cited
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cases, such as United States v. Jerry, 487 F.2d 600 (3d Cr.

1973), do not recognize this type of use of Rule 60. |Instead,
nmost stand for the proposition “that interlocutory orders of
district courts remain subject to vacation or nodification until
judgnent is entered upon them” Breit, 754 F.2d at 530 (enphasis
added). Because Scott’s conviction has |ong been final, these

cases offer her no support. Scott’'s citation of United States v.

dark, 984 F.2d 31, 34 (2d Cr. 1993), is also of no aid to her;
A ark did not involve a freestanding Rule 60(b) notion but a
Rul e 60(b) notion that asked a district court to reconsider its
recent denial of a § 2255 noti on.

Scott’s Rule 60(b) notion was an obvious attenpt to
circunvent the prohibition within the Antiterrorismand Effective
Death Penalty Act (AEDPA) against filing successive § 2255
motions. “‘Rule 60(b) cannot be used to circunvent restraints on
successive [notions]. This was true before [ AEDPA] was enact ed,
and it is equally true, if not nore so, under the new act.’”

United States v. R ch, 141 F.3d 550, 553 (5th GCr. 1998), cert.

denied, 119 S. . 1156 (1999) (citation omtted). The district
court commtted no abuse of discretion when it concluded that
Scott’s notion was “an inappropriate use” of Rule 60(b).

AFFI RVED.



