UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50392

ROBERT EARL CARTER,
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, Director,
Texas Departnment of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(1: 98- CA-067)

Novenber 2, 1999
Bef ore W ENER, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Robert Earl Carter, sentenced to death in state court for
capital nurder, appeals the denial of his habeas application, the
district court having granted a Certificate of Appealability (COA)
on two sentencing issues: refused parole eligibility instruction;
and Allen charge. AFFI RVED.

| .

Carter’s 1994 conviction and death sentence for the 1992

murder of six individuals during the sanme crimnal offense was

affirmed by the Texas Court of Crimnal Appeals. Carter v. State,

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



No. 71,836 (Tex. Cr. App. 8 May 1996) (unpublished). The Suprene
Court of the United States denied certiorari. Carter v. Texas, 519
U S. 1152 (1997).

Carter’s Qctober 1997 state habeas application, which raised
the sanme issues as his direct appeal, was denied that Novenber in
an unpublished order by the Court of Crimnal Appeals. Ex parte
Carter, No. 35,746-01. Accordingly, Carter sought federal habeas
relief in February 1998.

Al t hough the District Court denied relief, it granted a COA on
whet her the trial court erred (1) in overruling Carter’s requested
corrective instruction on parole eligibility; and (2) in requiring
the jury, with a clained inproper “dynamte” charge, to continue
del i berati ng whether Carter should receive the death penalty.

1.

At issue is Carter’'s sentence, not his conviction. The
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104-32, 110 Stat. 1214 (AEDPA), applies because, subsequent to its
enactnent, Carter filed his federal application. See Green v.
Johnson, 116 F.3d 1115, 1119-20 (5th Gr. 1997). Under AEDPA, a
COAis required for an appeal. 28 U S.C. 8§ 223(c)(3). As noted,
the COA granted Carter allows review of two sentencing issues
(puni shnent phase of trial): (1) denial of the parole eligibility

instruction; and (2) an “Allen”/“dynamte” charge.



Under AEDPA, federal habeas relief is not available to a state

pri soner



Wi th respect to any claimthat was adj udi cat ed
on the nerits in the State court proceedi ngs
unl ess the adjudication of the clai m—
(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or
(2) resulted in a decision that was
based on an unreasonabl e determ nation of the
facts in light of the evidence presented in
the State court proceedi ng.
28 U . S. C. 8§ 2254(d) (enphasis added). Therefore, “pure questions
of law and m xed questions of |aw and fact are reviewed under 8§
2254(d) (1), and questions of fact are revi ewed under 8§ 2254(d)(2)".
Corwi n v. Johnson, 150 F. 3d 467, 471 (5th Cr.), cert. denied,
us _ , 119 S. &. 613 (1998).

As a result, for reviewing a question of |aw pursuant to 8§
2254(d) (1), we defer to the state court’s ruling, unless its
“decision rested on a |l egal determ nation that was contrary to ...
clearly established federal law as determ ned by the Suprene
Court”. Lockhart v. Johnson, 104 F.3d 54, 57 (5th Gr.) (internal
quotation marks and citation omtted), cert. denied, 521 U S. 1123
(1997). Likewise, we “Wll not disturb a state court’s application
of law to facts unless the state court’s conclusions involved an
‘“unreasonabl e application’ of clearly established federal |aw as
determ ned by the Suprene Court”. Davis v. Johnson, 158 F.3d 806,
812 (5th Cir. 1998) (quoting 28 U.S.C. § 2254(d)(1)), cert. denied,

_us _ , 119 S. C. 1474 (1999); Lockhart, 104 F.3d at 57.

Such “application of federal law is wunreasonable when

reasonabl e jurists considering the question would be of one view
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that the state court ruling was incorrect”. Davis, 158 F. 3d at 812
(internal quotation marks and citation omtted). |In this regard,
Carter maintains that we should wait for the Suprene Court to
decide WIllians v. Taylor, 163 F.3d 860 (4th G r. 1998), cert.
granted, US|, 119 S. . 1355 (1999), concerning the

proper interpretation of 8§ 2254(d)(1)’'s “contrary to and
“unreasonabl e application” provisions. But, no authority need be
cited for our being bound by our precedent pendi ng change of | aw or
a decision by the Suprene Court. See also Hughes v. Johnson, No.
98-40171, 1999 W 791912, at *2 (5th Cr. 5 Cct. 1999); Corw n, 150
F.3d at 472.

For factual issues, reviewed pursuant to 8§ 2254(d)(2), state
court findings are presuned correct unless rebutted by clear and

convincing evidence. 28 U S.C. 8 2254(e)(1); see Davis, 158 F.3d
at 812.



In claimng entitlenent to the refused instruction on parole
eligibility in conjunction with a |ife-sentence, Carter maintains
that the prosecution mde msleading statenents about such
eligibility during voir dire, and that this contributed to his
death sentence. |In support, he asserts that the prosecution nade
i nproper coments to, or failed to correct inproper statenents by,
five potential jurors:

(1) Vernon Harvey Jensen

[JUROR]: Well, the case you ve been just
describing, | wouldn’'t have no problem with
the death penalty there.

[ PROSECUTOR]: Al Right.

[ JUROR]: Because you put themin prison and
in a few years they're going to [be] out on
the street again.

[ PROSECUTOR]: All right, sir. You understand
that Texas -- that Texas is not one of those
states that has |ife wthout parole?

[JUROR]: Right. That’'s what |’ m sayi ng.

[ PROSECUTOR]: And in other words, at sone
point in time every nurderer that’s sent to
prison for life has a possibility of getting
out .

(2) Janes Frederick Zeman

[ PROSECUTOR]: In the state of Texas, just to
clear up so you will understand, sone states
have |ife without parole. Texas is not one of
those states. Texas does in fact provide for
parol e of anyone. There’'s no guarantee that
that person wll be paroled. However
consi dering overcrowdi ng and considering the
fact the legislature could change the |aw at
any tinme as to what the parole | aws woul d be.
But just so you understand that a person
sentenced to life can be at sone point paroled
out in Texas and that part of it.



(3) Thomas Archi e Wet st one

[ PROSECUTOR]: One other thing that | do need
to nmention to you that |I think is significant
and that is that in Texas law if a person does
receive life there is no such thing as life
W t hout parole. There is in sone states.
Texas i s not one of those states. So a person
that receives life in a capital nurder case
has a possibility of getting out at sone tine
on parole irrespective of howlong it may be.
Ri ght now there’s a certain nunber of years.
Qobviously, [the] legislature can change that
at any tinme. But with prison overcrowdi ng and
this type of situation, [it’s] sonething to
take into consideration.

(4) Joe Berry Townsend

[ PROSECUTOR] :  You under st and al so t hat
Texas—the alternatives in a capital nurder

case are either |ife or death. | want you to
understand that Texas parole l|laws do not
provide for parole — [|ife wthout parole.
Texas doesn’t have that. |In other words, it

is possible for anyone sentenced to life in
the state of Texas to get out of prison at
sone point in tinme. You understand that?

[JUROR]: (Nods affirmatively)

[ PROSECUTOR]: You also understand that the
Texas | egislature can change the parole | aws
at any tinme?

[JUROR]: (Nods affirmatively)

[ PROSECUTOR]: In fact, t he prison
overcrowding gets so bad they can say we
parole you out after x-nunber of years and
that’s always a possibility. But j ust
understand that is sonething that does exist.

(5) Jeanne Lei gh Creagh

[JUROR]: Do we have life in prison in Texas?
[ PROSECUTOR]: W have life in prison in
Texas. Yes, nmm’am There are -—-

provisions in Texas, depending on t he
tenperature of the | egislature, for parole and



things |ike that. There’s not life wthout
parol e in Texas.

[JUROR]: That’'s what | neant.

[ PROSECUTOR]: What parole neans in Texas is
best | eft undefi ned, because who knows.

(Enphasi s added.) Carter did not object contenporaneously to these
now- cont est ed conments.

Normally, the failure to so object would bar Carter from
prevailing on this claimin state court and on federal habeas. See
Hughes, 1999 W. 791912, at *4. However, the Court of Crimna
Appeal s reached the nerits on direct appeal, holding that the
prosecutor’s statenents were not m sl eadi ng, on the basis that they
were an accurate statenment of Texas law. Carter, No. 71,836, slip
op. at 10. (The court continued that, if there was error, Carter
failed to preserve it, by not objecting contenporaneously.)
Li kew se, the district court deni ed habeas relief on the nerits and
granted a COA on the nerits-issue. Therefore it is before us.

Carter’s requested charge stated that,

under the applicable law in this case, the

def endant, i f sentenced to a term of
i nprisonnment, ... will not becone eligible for
parole until the actual time served ... [,]

W t hout consideration of good tinme[,] is 35
cal endar years, which is the | aw

This instruction, requested during the punishnent phase, was
refused without reasons or the State even respondi ng. Concerning
parol e, the court did instruct as foll ows:

During your deliberations, you are not to

consi der or discuss any possible action of the

Board of Pardons and Paroles D vision of the

Texas Departnent of Crim nal Justice or of the

Governor, or how long the defendant would be
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required to serve to satisfy a sentence of
life inprisonnent.

(Enphasi s added.)
1

Carter raises several subissues about the refused instruction,
such as that prosecutorial msconduct msled the jury about
Carter’s parole eligibility; that the prosecutor failed to correct
juror m sstatenents about such eligibility; and that the district
court m sapplied Texas law in not giving a corrective instruction
to correct community m sunderstandi ngs about the judicial system
But, because a COA was not granted on any of these subissues, we
cannot consider them AEDPA |limts review to only those issues
designated in a COA Lackey v. Johnson, 116 F.3d 149, 151 (5th
CGr. 1997).

2.

To support his corrective-instruction-needed claim Carter
relies on a juror’s affidavit, which states that the parole
di scussion at voir dire “may have had a bearing on our decision in
favor of the death penalty”. But, this affidavit was never
presented to the state courts; in fact, it was not signed unti
August 1998, after conpletion of the state habeas proceeding.
Qoviously, “it is inproper ... to rely on an affidavit that the
state courts did not have an opportunity to review’'. Livingston v.
Johnson, 107 F.3d 297, 306 n.7 (5th CGr.) (enphasis added), cert.
denied, = US |, 118 S. C. 204 (1997); see Hogue v. Johnson,
131 F.3d 466, 505 (5th Gir. 1997), cert. denied, ___ US. __ , 118
S. Ct. 1297 (1998).



3.

As noted, the Court of Crimnal Appeals held, on direct

appeal , that the prosecutor
did inform [the potential jurors] that Texas
| aw does not provide for a sentence of life in
prison without the possibility of parole. As
this is an accurate description of the [|aw,
appellant cannot show harm or that the
veni remenbers were m sl ed.

Carter, No. 71,836, slip op. at 10 (enphasis added).

Carter maintains that the instruction’s refusal conflicts with
Gardner v. Florida, 430 U S 349, 362 (1977), which held that a
defendant has a constitutional right to rebut information the
prosecution presented to the jury. In sentencing Gardner, the
trial judge reviewed a presentence report, only part of which was
revealed to Gardner. The Court held that Gardner was deni ed due
process, because he was sentenced, at least in part, on the basis
of information he had no opportunity to rebut. Gardner, 430 U. S.
at 363.

Carter’s situation is different. As discussed, he had the
opportunity at voir dire to rebut the prosecutor’s statenents on

parole eligibility. In fact, Carter questioned a prospective juror

as foll ows:

[ COUNSEL FOR CARTER]: ... just to follow up on
what [the prosecutor] said [concerning, if
sentenced to life, Carter will be paroled].

| disagree with his interpretation there.
| don’t believe that there is necessarily a
reasonabl e expectation that that person wll
be rel eased. That person could be rel eased
after a length — well, in capital nurder 35
years, but he does not have to be rel eased.
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Do you understand that?
Accordi ngly, because Carter had such opportunity and exercised it
with sone, but not all prospective jurors, Gardner does not apply.

Carter also clainms that Simmons v. South Carolina, 512 U S
154 (1994), requires the requested instruction. In Sinmons, the
prosecution maintained that Simons would be a future danger to
society. However, Simmons was ineligible for parole if convicted,
and, therefore, could not be a future danger. Si nmons’  request
that the jury be infornmed of his parole ineligibility was denied.
The Supreme Court remanded for resentencing, because the jury had
been m sl ed about parole eligibility.

Again, Carter’s situation is different. Because he woul d be
eligible for parole if sentenced to life, the jury was not m sl ed
about such eligibility; and, as discussed, he had the opportunity
to rebut the chall enged statenents. The Court of Crim nal Appeals
ruled, on direct appeal, that Simons was inapplicable, on the
basis that |life without parole was not a sentencing option; that,
therefore, Carter was not entitled to the requested instruction.
Carter, No. 71,836, slip op. at 9-10; see Smth v. State, 898
S.W2d 838 (Tex. C. App.), cert. denied, 516 U S 843 (1995).
(Qur court has also interpreted Simmons to apply only when life
W t hout parole is a sentencing option. See Hughes, 1999 W. 791912,
at *7-8; Allridge v. Scott, 41 F.3d 213, 222 (5th Gr. 1994).)

Accordingly, pursuant to 8§ 2254(d)(1), the state court

decision did not conflict with “clearly established Federal |aw, as
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determned by the Suprene Court of the United States”. As a
result, habeas relief cannot be granted on this issue.
B
The other COA issue concerns the supplenental instruction at
t he puni shnment phase. It was given after the jury announced t hat
it had reached a verdict and returned the verdict form to the
court. Only one of the three death penalty special issues — No.
2 —had been answered. (Carter does not contest No. 2 —that he
actually nurdered six persons.)
The court had instructed for No. 1 (future dangerousness):
You are instructed that you nmay not
answer Special Issue No. 1 “Yes” unless al
jurors agree to such an answer. Further, the

jury may not answer ... “No” unless ten (10)
or nore jurors agree.

In the event the jury is unable to agree

upon an answer to Special |ssue No. 1 under

the <conditions and instructions outlined

above, the Foreman will not sign either form

of answer to the Special |ssue.
(Enphasis added.) And, it had instructed that No. 3 (mtigating
ci rcunst ances) did not have to be answered unless Nos. 1 and 2 were
answered “yes”.

To inpose a death sentence, Nos. 1 and 2 had to be answered
“yes” and No. 3 “no”. As noted, after deliberating for tw and
one-half hours, the jury announced that it had reached a verdict.
On the verdict form the signature lines for all of the possible
answers for Nos. 1 and 3 were bl ank; the “Yes” answer for No. 2 was

signed by the jury foreman.
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After the verdict formwas delivered to the court, the trial
j udge ordered counsel to approach the bench and an unrecorded bench
conference was held. The judge then stated: “Menbers of the jury,
you have been working hard, but |I’msorry, you have not conpl eted
your j ob. |’m going to ask you to go back and continue your
del i beration”. Carter objected; he contended, based on the
instructions to |leave a special issue blank and unsigned if a
verdict could not be reached on it, that the verdict form was
sufficient and resulted in a life-sentence. (Carter’s objection
that the first verdict formwas conplete and, therefore, resulted
inlife inprisonnent is not an issue for which a COA was grant ed.
Again, we cannot reviewit. See Lackey, 116 F.3d at 151.)

After the supplenental charge, the jury deliberated for an
additional 90 mnutes and returned a death-sentence. Carter
requested that the jury be polled; each juror responded that this
was his or her verdict.

On direct appeal, the Court of Crimnal Appeals decided the
issue on the nerits, holding that the supplenental charge was
pr oper. Carter, No. 71836, slip op. at 14-16. As di scussed,
habeas relief can be granted on this issue only if, pursuant to §
2254(d) (1), that decision “was contrary to ... clearly established
Federal law as determned by the Suprenme Court of the United
States”.

As Carter notes, such supplenental charges have |ong been
sanct i oned. See, e.g., Lowenfield v. Phelps, 484 U S 231, 239
(1988); Allen v. United States, 164 U S. 492 (1896). Therefore,

13



Carter had to denonstrate to the Court of Crim nal Appeals that the
“charge, under the totality of the circunstances, was SO coercive
as to have unconstitutionally rendered the ... trial fundanentally
unfair”. Montoya v. Scott, 65 F.3d 405, 409 (5th Cr. 1995)
(enphasis added). “[We evaluate the constitutionality of a state
court’s supplenental instructions by conparing them to other
charges challenged on constitutional grounds in habeas corpus
cases”. 1d. at 409.

This instruction avoided the nost troubling “feature of an
Al l en charge [} the exhortation to the mnority to reexanmne its
views inthe light of the mgjority’s argunents”. United States v.
Cheram e, 520 F.2d 325, 330-31 (5th Cr. 1975) (enphasis added).
The suppl enental instruction at issue in Boyd v. Scott, 45 F.3d
876, 878 (5th Cr. 1994) (enphasis in original), stated that “a
decision has to be reached by a jury. You are that jury, and it
seens to ne that you ought to nmake every effort to arrive at a
unani nous verdict and to reach a conclusion”. Qur court held that
this instruction was not constitutionally unfair.

As noted, in the light of the circunstances, the Court of
Crimnal Appeals held that the challenged instruction (* ... |I'm
sorry, you have not conpleted your job. |’mgoing to ask you to go
back and continue your deliberation.”), given after only tw and
one-half hours of deliberation, did not coerce the jury into a
verdi ct. This decision did not conflict with the clearly
establ i shed federal | aw, discussed supra. Therefore, habeas reli ef

cannot be granted on this issue.
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L1l
For the foregoing reasons, the denial of habeas relief is

AFF| RMED.
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