IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50475
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

LYDI A KENNEDY RI TA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 97-CR-160- 3- SS

~ Cctober 5, 2000
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *

Lydi a Kennedy Rita appeal s her sentence follow ng her
guilty-plea conviction for conspiracy to conmit wre fraud and
aiding and abetting. Rita argues that the district court’s
assessnent of a two-level adjustnent for obstruction of justice
was not supported by the record. She contends that the
obstruction of justice adjustnent was a de facto upward departure

fromthe Sentencing Quidelines. Rita also argues that her Sixth

Amendnent and Fifth Anendnent due process rights were viol ated

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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because the district court failed to hold hearings on Rta’s
post convi ction notions based on ineffective-assistance- of -
counsel

As part of her witten plea agreenent with the Governnent,
Rita agreed to waive her right to appeal her sentence. Rita
reserved the rights to appeal any upward departure by the
district court fromits guideline calculation or to raise clains
of ineffective-assistance-of-counsel or prosecutorial m sconduct.
At her rearraignment hearing, the district court personally
addressed Rita and adnoni shed her regardi ng her waiver of appeal;
Rita stated that she understood the waiver. Thus, the record
shows that Rita knowi ngly and voluntarily waived her right to

appeal her sentence. See United States v. Robinson, 187 F. 3d

516, 517-18 (5th Gr. 1999). Rta’ s argunent that the
obstruction of justice adjustnent was a de facto upward departure

is foreclosed by this court’s opinion in United States v. Gaitan,

171 F. 3d 222, 224 (5th Gr. 1999).

Rita s argunent concerning the district court’s failure to
hol d hearings on her postconviction notions is also w thout
merit. Rita did not request hearings on her notions, and she
does not argue on appeal that her guilty plea was involuntarily
made or that she received ineffective-assistance-of-counsel in
that regard. If Rita wshes to pursue her ineffective-assistance

claim she should do so in collateral proceedings. See United

States v. Medina, 118 F.3d 371, 373 (5th Gr. 1997).
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