IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50537

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

TOMWY LYNN BRANCH,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Western District of Texas, Waco D vi sion
(98- CR-104- ALL)

May 5, 2000
Bef ore W ENER, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Tommy Branch appeals his conviction for
possession with intent to distribute nethanphetam ne in violation
of 21 U S.C. 8 841(a)(1l), as well as his tw convictions for
crimnal contenpt under 18 U S. C. § 401(1) and (3). W affirm
Branch’s conviction for possession with intent to distribute
met hanphet am ne, but reverse his convictions for crimnal contenpt.

Branch alleges only one point of error with regard to his
convi ction for possessi on wth i nt ent to distribute

met hanphet am ne: He contends that the district court erred in

" Pursuant to 5™ CIR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5™ CIR R 47.5.4.
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failing to order the governnment to disclose the identities of its
confidential informnts. This argunent is wthout nerit. The
governnent ordinarily is entitled to keep the nanes of its
i nformants confidential.! Although this privilege nust yield under
certain circunstances,? it is virtually absol ute when an i nformant
is shown to be a “mere tipster.”® The infornmants at issue in the
instant case did no nore than tell the police that they had seen
Branch and his brother in possession  of and selling
met hanphet am ne. There is no reason to believe, as Branch
contends, that any of these informants would have been able to
testify as to the ownership of the various nethanphetam ne-filled
containers that the police found in Branch’s house. The district
court did not err in refusing to order the governnent to discl ose
the identities of the informants.

Branch’s convictions for crimnal contenpt present closer
guesti ons. Branch, who represented hinself pro se at trial,
repeatedly re-asked questions to whi ch obj ecti ons had been made and
sustained. After being warned that he would be held in contenpt if
he again re-asked a question to which an objection had been
sustained, the follow ng coll oquy ensued:

Branch (questioning a witness): Have you ever
sold himany drugs, M. Briscoe?

A No, | haven’'t

! Roviaro v. United States, 353 U.S. 53, 60 (1957).

2 1d at 60-61.
8 United States v. Cooper, 949 F.2d 737, 749 (5'" Gr. 1991).
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Branch: You’ ve never sold himno drugs?
A: (Shaki ng head).

Branch: Are you aware of a nurder that he did
that he hasn’t been prosecuted for?

M. Snyder (the prosecutor): Wat has
this got to do with anything, Your Honor?

The Court: | can’t inmagine. Sustain the
obj ection, not relevant.

Branch: But you’ve never sold M. Harnon any
drugs?

A: No.

The Court: M. Branch, you are now i n contenpt
of Court.

Branch was convi cted of crimnal contenpt under 18 U. S. C. 8§ 401(3),
whi ch all ows any court of the United States to punish an indivi dual
for “[d]isobedience or resistance to its lawful wit, process,
order, rule, decree, or comand.”

Branch chal |l enges the sufficiency of the evidence to sustain
his conviction wunder Section 401(3). “A crimnal contenpt
conviction for disobedi ence of a court order requires proof beyond
a reasonable doubt of: (1) a reasonably specific order, (2)
violation of the order, and (3) the willful intent to violate the
order.”* To uphold the conviction, the order nust be clear and
unanbi guous, with any anbiguity being resolved in favor of the
def endant . ®

In the instant case, the only thing that the court’s order

4 Matter of Hipp, Inc., 5 F.3d 109, 112 (5'" Cr. 1993)
(citations omtted).

5> Cooper v. Texaco, Inc., 961 F.2d 71, 72 (5" Gr. 1992).
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unanbi guously prohibited Branch from doing was re-asking the
W tness any questions concerning his know edge of an alleged
unprosecuted nmurder. It may be that the district court intended
its order to cut short Branch’s entire line of questioning on the
grounds that it was irrelevant, but it cannot be said that the
court’s order unanbi guously conveys such a prohibition. Branch’s
conviction under 18 U.S.C. 8§ 401(3) is therefore reversed.

W also reverse Branch’s conviction for crimnal contenpt
under 18 U . S.C. 8§ 401(1). In response to a plea made by the
prosecutor that Branch hurry along his questioning of a wtness,
Branch responded: “Hey, all I’'ve got to do today is play Spades
with a bunch of niggers, you can wait.” Branch’s remark was
contenptuous in a broad sense, but nevertheless it was not properly
subj ect to sanctions under Section 401(1). “Four elenents nust be
proven beyond a reasonable doubt to show a violation of Section
401(1): (1) m sbehavior, (2) in or near the presence of the court,
(3) with crimnal intent, (4) that resulted in an obstruction of
the admnistration of justice.”® Branch’s coments clearly
constituted m sbehavior in the presence of the court. There is no
evidence in the record, however, indicating that Branch’s racially
of fensive, flippant remark resulted in an actual obstruction of the
admnistration of justice. To denonstrate an obstruction of the

adm nistration of justice, it nust at a m ni numbe shown that “the

6 Anerican Airlines, Inc. v Allied Pilots Ass’n, 968 F.2d 523,
531 (5'" Gir. 1992).




defendant’s conduct had an effect on the proceedings.”’
“IQbstruction can be shown by establishing that the defendant’s
acts del ayed t he proceedi ngs, nade nore work for the judge, induced
error or inposed unnecessary costs on the other parties.”?8
Branch’ s outrageous wi secrack did not have such a serious effect on
the proceedings in the district court; the record indicates that it
caused no nore than a nonentary disruption, and as such it was not
properly subject to the severe sanction of a conviction for
crimnal contenpt under 18 U . S.C. 8§ 401(1).

For the reasons given, Branch’s conviction for possession wth
intent to distribute nethanphetamne is affirnmed, and his two

convictions for crimnal contenpt are reversed.

AFFI RVED | N PART, REVERSED | N PART.

" 1d at 532; see also In re MConnell, 370 U.S. 230, 234
(1962).

8 American Airlines, 968 F.2d at 532.
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