IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50542
Conf er ence Cal endar

LI STON RANDCLPH PCSEY, |1

Pl ai ntiff-Appellant,
vVer sus
WALTER S. SM TH, Judge; UNNAMED U. S. ATTORNEY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-99-CV-135-JN

 February 18, 2000
Before EMLIO M GARZA, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *
Li ston Randol ph Posey, |1, federal prisoner # 02528-095,
appeal s the district court’s dism ssal of his action filed

pursuant to Bivens v. Six Unknown Naned Agents of Federal Bureau

of Narcotics, 403 U. S. 388 (1971) as frivol ous under 28 U S. C

8§ 1915(e)(2)(B)(i). Posey argues that John Phinizy, the
Assistant United States Attorney nanmed as a defendant, acted

W thout jurisdiction and in violation of Posey’ s due process
rights by filing a notion to di spose of Posey’s property seized

when he was arrested. Posey argues that Judge Smth acted in the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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conpl ete absence of jurisdiction in granting the Governnent’s
nmotion to dispose of his property and awarding it to the

Li mest one County, Texas, Sheriff’s Departnent. Because Phinizy
moved to di spose of Posey’s property pursuant to 18 U S.C. § 3665
and the district court acted pursuant to 8 3665, Phinizy and
Judge Smth are entitled to inmunity for their actions taken in

their official capacity. See Boyd v. Biggers, 31 F.3ed 279, 285

(5th Cir. 1994) (prosecutorial inmnity); Gaves v. Hanpton, 1

F.3d 315, 317 (5th Gr. 1993)(judicial immunity). Judge Smth

did not act in the conplete absence of authority. Mreles v.

Waco, 502 U. S. 9, 11-12 (1991). Further, Judge Smth is not
deprived of imunity even if the action is ultimately found to be
inerror. 1d. at 12-13. Posey has not shown that the district
court abused its discretion in dismssing his Bivens action for
nmonet ary damages agai nst Judge Smth and Phinizy as frivol ous
pursuant to 8§ 1915(e)(2)(B)(i).

Posey’ s appeal is without arguable nerit and it thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Accordingly, Posey’s appeal is DI SM SSED as frivol ous.
See 5THAQR R 42.2.

Posey is advised that the district court’s dismssal of his
Bi vens action as frivolous counts as a “strike” pursuant to 28
US C 8 1915(g) after this court dism sses this appeal and that
the dism ssal of this appeal also counts as a “strike” pursuant

to 8§ 1915(g). See Adepegba v. Hamons, 103 F. 3d 383, 385-87 (5th

Cir. 1996). Posey is CAUTIONED that if he accunulates a third

“strike,” he will not be able to proceed IFP in any civil action
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or appeal filed while he is incarcerated or detained in any

facility unless he is under inm nent danger of serious physical

injury. See 8 1915(g). The notion to supplenment is GRANTED.
APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED.



