IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50849
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
OLI VI A CANALES- PEREZ, al so known as O ivia Canal ez-Perez
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. DR-98-CR-589-1
~ January 5, 2001

Before KING Chief Judge, and SM TH and PARKER, Circuit Judges.
PER CURI AM *

divia Canal es-Perez appeal s her conviction for inportation
of marijuana and possession with intent to distribute marijuana.
She argues that the evidence was not sufficient to support her
convictions. A review of the record indicates that a rational
trier of fact could have found that the evidence established
beyond a reasonabl e doubt that Canal es-Perez knew that the
marij uana was hidden in the conpartnment within the gas tank of

her vehicle, that she know ngly brought the marijuana into the

United States, and that she possessed the nmarijuana with the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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intent to distribute it. See United States v. Jones, 185 F. 3d

459, 464 (5th Gir. 1999), cert. denied, 121 S. C. 125 (2000):

United States v. Cano-CGuel, 167 F.3d 900, 904 (5th Cr. 1999).

Canal es-Perez argues that the district court encouraged her
to cooperate wth the Governnent and then inproperly used the
i nformati on she provided as a basis for an upward adj ustnment of
her sentence. Before Canal es-Perez provided any information to
the Governnent, the district court advised her that her offense
| evel would be increased due to her use of a mnor in the offense
and to obstruction of justice based on her perjured testinony,
and that she was not entitled to acceptance of responsibility.
The district court advised her that she m ght be able to reduce
her sentence if she provided substantial assistance to the
Government and the Governnent determned that a 8§ 5K1.1 notion
shoul d be filed. Canal es-Perez has not shown that the district
court inproperly increased her offense | evel based on the
additional information she provided to the Governnent after her
convi ction.

Canal es-Perez argues that the district court erroneously
believed that a reduction for acceptance of responsibility was
available only if a defendant accepts responsibility prior to
trial. In “rare situations,” a defendant who exercises his right
to trial may qualify for the adjustnent, such as “where a
def endant goes to trial to assert and preserve issues that do not
relate to factual guilt.” U S. Sentencing Cuidelines, 8§ 3EI1.1,
coment. (n.2). Canales-Perez is not entitled to rely upon this

exception because a challenge to the introduction of evidence
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establishing guilt is indistinguishable froma challenge to

factual guilt. See United States v. Ml donado, 42 F.3d 906, 913

(5th Gr. 1995). Canal es-Perez has not shown that the district
court erred in denying a reduction in her offense |evel for
acceptance of responsibility.

AFFI RVED.



