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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50866
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JUAN RODRI GUEZ- SALAS, al so known as Juan
Carl os Rodri guez- Gonzal ez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CR-773-ALL-H

February 15, 2000

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Juan Rodriguez-Sal as chall enges his sentence fromhis guilty
pl ea conviction for illegal reentry after deportation. See 8
US C 8 1326. He argues that the district court erroneously
interpreted the phrase, “termof inprisonnment inposed,” from
US S G 8 2L1.2, coimment. (n.5) in denying Rodriguez’ s request
for a downward departure. He contends that the phrase does not
i nclude the inposition of a suspended sentence such as the

sentence fromhis prior conviction.

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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Rodriguez’s reliance on application notes, anendnents to
8§ 2L1.2, and simlar |anguage in Chapter Four of the guidelines

IS unpersuasive. See United States v. MKenzie, 193 F.3d 740,

742 (3d Gr. 1999). Al though application note five neither
defines “term of inprisonnent inposed” nor explicitly

i ncorporates the definition set out in 8 U S. C. 8§ 1101(a)(48)(B)
we agree with the Governnent that the nmeaning of the application
note's phrase is determned by 8§ 1101(a)(48)(B). Section 2L1.2
defines aggravated felony in relation to 8§ 1101(a)(43). Since
application note five refers to a termof inprisonnent inposed
with respect to an aggravated felony as defined by § 1101(a)(43),
see § 2L1.2, comment. (n.1), 8§ 1101(a)(48)(B) applies. Thus,
“termof inprisonnent inposed” in application note five includes

suspended sentences. See United States v. Chavez-Val enzuela, 170

F.3d 1038, 1039-40 (10" Gir. 1999).

The district court did not err in determning that
Rodriguez’s prior conviction resulting in a tw-year suspended
termof inprisonnment made himineligible for a dowmmward departure
pursuant to § 2L1.2, conment. (n.5).

AFFI RVED.



