IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50878
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
PATRI CK GENE MALMSTROM al so known as Rick Ml nstrom

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. MO 95- CR-50-12

 June 14, 2000
Before JOLLY, JONES and BENAVIDES, G rcuit Judges.
PER CURI AM *

Patrick Gene Ml nstrom appeals his sentence follow ng
remand for conspiring to commt, and aiding and abetting, bank
fraud. Mal nstrom argues that the district court erred in
sentenci ng him under the intended-|oss standard and that he was
sentenced in violation of his Si xth Amendnent confrontation rights,

as the district court’s findings regarding which |oans were

fraudul ent were based on bald assertions contained in the

Pursuant to 5THQR R 47.5, the court has determined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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present ence report and t he prosecut or’ s unswor n st atenents at resent enci ng.

In Mal nstromi s first appeal of his bank-fraud conviction,
the only issue this court identified for remand was the
determ nation of the dates Malnstromjoined and left the crimnal

venture. See United States v. Mirrow, 177 F.3d 272, 303 (5th Cr

1999). The issue whether the intended-loss standard applied was
thus not properly before the district court at resentencing. See

United States v. Marnolejo, 139 F.3d 528, 530-31 (5th Cr. 1998).

Since the Mixrrow court had determned that the intended- |oss
standard was applicable, 177 F.3d at 301, the district court was,
and this panel is, barred by the |aw of-the-case doctrine from

exam ni ng whet her the intended-|loss standard applied. See United

States v. Becerra, 155 F.3d 740, 752-53 (5th GCr. 1998).
Furthernore, as the issue of which | oans were fraudul ent was al so

not properly before the district court on remand, see Marnol ej o,

139 F. 3d at 530-31, Malnstrom had no right to raise that issue.

AFFI RVED.



