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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50957
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RENE TERRAZAS- ACOSTA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CR-713-1-DB
 April 13, 2000
Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Rene Terrazas- Acosta appeals the sentence inposed foll ow ng
his guilty-plea conviction of illegal reentry into the United
States follow ng deportation in violation of 8 U S.C. 88 1326(a)
& (b)(2). He argues that the district court m stakenly believed
that it |acked the authority to depart downward based on his
cultural assimlation into the United States. The record
indicates that the district court recognized its authority to

depart downward based on cultural assimlation but determ ned

that a downward departure was not warranted based on the facts of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the case. Accordingly, this court lacks jurisdiction to review

the district court’s deci sion. See United States v. Revyes-Nava,

169 F.3d 278, 280 (5th G r. 1999).

This court notes that in his plea agreenent Terrazas-Acosta
agreed to waive the right to appeal his sentence except in
certain circunstances which do not exist here. However, the
Gover nnent nmakes no nention on appeal of this waiver. Nor has
the transcript of the plea hearing been included in the appellate
record, which precludes this court from determ ni ng whet her or
not the waiver was informed and voluntary. The know ng and
voluntary waiver in a plea agreenent of the right to appeal has

been approved by this court. See United States v. Portillo, 18

F.3d 290, 292-93 (5th Gr. 1994); United States v. Ml ancon, 972

F.2d 566, 567 (5th Gr. 1992). This court is at a loss to

under stand why the Governnent has not raised the issue of waiver
in this case, and why defense counsel did not include a
transcript of the Rule 11 hearing in the record.
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