IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51198
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ALFREDO BASTI DAS- NUNEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-99-CR-432-ALL
~ Cctober 19, 2000

Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Al fredo Basti das-Nunez (“Bastidas”) appeals his conviction
and sentence for illegal reentry into the United states after
deportation, in violation of 8 U.S.C. 8§ 1326. He argues that the
district court erred in denying his notion to dism ss the
indictnment and in increasing his base offense |evel by 16 points
pursuant to U S.S.G 8§ 2L1.2(b)(1)(A), on the basis that his
prior convictions for transporting and concealing aliens

constituted aggravated felonies. He argues that transporting and

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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concealing aliens within the United States does not constitute an
aggravated felony under 8 U S.C. § 1101(a)(43)(N)
As Basti das acknow edges, his position is foreclosed by our

opinions in United States v. ©Mnjaras-Castaneda, 190 F. 3d 326,

331 (5th Gr. 1999), cert. denied, 120 S. . 1254 (2000), and

Rui z- Ronero v. Reno, 205 F.3d 837, 839-40 (5th G r. 2000).

Bot h Basti das and the governnent have filed notions for
|l eave to file supplenental briefs. The notions are granted.
Appel lant in his supplenental brief argues that the Suprene Court

in Apprendi v. New Jersey, 120 S. C. 2348 (2000) effectively

overrul ed Al nendarez-Torres v. United States, 523 U S. 224

(1998). He argues that if Apprendi underm nes Al nendarez-Torres,

hi s sentence, which was enhanced pursuant to 8 U S. C
8§ 1326(b)(2), is invalid, and he should be resentenced under 8
US C 8§ 1326(a). Bastidas acknow edges that this court does not

have the authority to overrul e Al nendarez-Torres and states that

he is raising the issue solely to preserve it for possible

Suprene Court review. Al nendarez-Torres forecloses this

ar gunent .
AFFI RVED; BOTH PARTI ES MOTI ONS FOR LEAVE TO FI LE
SUPPLEMENTAL BRI EFS GRANTED.



