IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51201
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

APOLONI O PASTRANO, al so
known as Pol o,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-Cv-380
SA-93-CR- 184- 2
Decenber 12, 2002
Before JOLLY, JONES, and CLEMENT, G rcuit Judges.
PER CURI AM *
Apol oni o Pastrano, federal prisoner # 65249-080, is

appealing the district court’s denial of his 28 U S.C. § 2255
nmoti on chal l enging his conviction for conspiracy to possess with

intent to distribute marijuana. Relying on Apprendi Vv. New

Jersey, 530 U S. 466 (2000), he argues that his conviction should

be set aside because the quantity of drugs upon which he was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentenced was not alleged in the indictnment and was not submtted
to the jury and proved beyond a reasonabl e doubt.

In United States v. Brown, 305 F.3d 304, 305-09 (5th Cr

2002), a 28 U.S.C. § 2255 case, the court determ ned that the new
rule of crimnal procedure announced in Apprendi does not apply
retroactively on collateral review of initial 28 U S.C. § 2255
nmotions. Therefore, Pastrano’ s argunent based on Apprendi fails.
The district court’s denial of Pastrano’s 28 U S.C. § 2255 notion
i s AFFI RMVED.

The Governnent’s notion for a sunmary affirmance i s DEN ED



