IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-51204
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
WALTER RUBI N MAY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-99-CV-746- HG
USDC No. SA-95-CR-309-1

Decenber 22, 2000
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.

PER CURI AM *

Wal ter Rubin May, federal prisoner # 21686-077, has appeal ed
the district court’s denial of his 28 US C § 2255 notion to
vacate. WE AFFI RM

The district court granted a certificate of appealability
(CQA) on whether the court should have held an evidentiary hearing
relative to May’s two clains that his counsel’s failure to present
the testinony of three nanmed persons at his sentencing hearing

constituted i neffective assi stance. This court holds that there

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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was no abuse of the district court’s discretion in so ruling
substantially for the reasons stated by the district court inits

COA order. United States v. My, No. SA-99-CV-746-HG (WD. Tex.

Jan. 7, 2000) (unpubl i shed).

May contends that the district court erred by denying relief
on his clainms of (1) counsel ineffectiveness during the trial
(2) knowi ng use of perjured testinony by the Governnent, and
(3) failure of the Governnent to provide favorabl e evidence to the
defense. These rulings are not appeal abl e, however, for lack of a

COA relative to them See United States v. Kimer, 150 F. 3d 429,

431 n.1 (5th Cr. 1998).
May’s pro se application for leave to file a supplenenta

brief is DENI ED, because he is represented by counsel. See 5THCR

R 28.7.

MOTI ON DENI ED; JUDGMVENT AFFI RVED



