IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60034

Summary Cal endar

BARBARA COMART; A J DURBANO,
Pl aintiffs-Appellants,
ver sus

| NGALLS SHI PBUI LDI NG
Def endant - Appel | ee

Appeal fromthe United States District Court
For the Southern District of M ssissipp
No. 1:97-CV-371-CR

August 4, 1999

Bef ore H G3 NBOTHAM JONES, AND DENNI'S, Circuit Judges.
PER CURI AM *

The notice of appeal in this case was filed on Cctober 15,
1998, thirty-one days after the entry of final judgnent by the
district court. The rule allows only thirty days. See Fed. R
App. P. 4(a)(1). On Qctober 16, the plaintiffs filed a notion for
|eave to file the appeal out of tine. They explained that a

paral egal was to have filed the notice of appeal three days before

“Local rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the deadline, but failed to do so when her son was involved in a
serious autonobile accident. They also assert that one of the two
attorneys on the case ordinarily would have followed up to nake
sure the docunent was properly filed, but did not do so because he
was busy with two other federal cases at the tine.

The district court denied the notion to file out of tinme, and
this alone is before us now. “The district court, upon a show ng of
excusabl e negl ect or good cause, may extend the tine for filing a
noti ce of appeal upon notion filed not |ater than 30 days after the
expiration of the time prescribed by this Rule 4(a).” Fed. R App.
P. 4(a)(5). W have held that appellants are entitled to make a
“good cause” showing only if a notion for extension of tinme is
filed before the initial thirty-day appeal period expires. See

Allied Steel, Gen. Contractor v. Gty of Abilene, 909 F. 2d 139, 143

n.3 (5th Gr. 1990), disapproved by on other grounds, United States

v. Cark, 51 F.3d 42, 44 (5th Cr. 1995). Thus, only “excusable
neglect” is at issue here.
The Suprene Court offered a hel pful explication of “excusable

neglect” in Pioneer |Investnent Services Co. v. Brunsw ck Associ ates

Limted Partnership, 507 U S. 380 (1993). Al t hough that case
i nvol ved Bankruptcy Rul e 9006(b) (1), the Court drew on a nunber of
| egal provisions containing the “excusabl e neglect” standard. See
id. at 392-94. W have responded by inporting Pioneer’s analysis
of “excusabl e negl ect” i nto non-bankruptcy contexts, including Rule

4(a). See Halicki v. Louisiana Casino Cruises, Inc., 151 F. 3d 465,

468 (5th Gr. 1998); see also dark, 51 F.3d at 44 (Rule 4(b)).




Pi oneer held that *“‘excusable neglect’ is wunderstood to
enconpass situations in which the failure to conply with a filing
deadline is attributable to negligence.” 507 U S. at 394. The
Court recogni zed “a range of possible explanations for a party’s
failure to conply with a court-ordered filing deadline.” 1d. at
387. “At one end of the spectrum a party nmay be prevented from
conpl ying by forces beyond its control, such as by an act of God or
unf orseeabl e human intervention. At the other, a party sinply may
choose to flout a deadline.” 1d. at 387-88. The ultinmate question
is an equitable one, taking into account “the danger of prejudice
to the debtor, the length of the delay and its potential inpact on
judicial proceedings, the reason for the del ay, including whether
it was within the reasonabl e control of the novant, and whet her the
movant acted in good faith.” 1d. at 394.

The district court did not directly address the first two of
t hese factors concerning the effect of the late filing, even though
t he Suprene Court apparently rejected the dissenters’ position that
only the cause of the delay should natter. See id. at 403
(O Connor, J., dissenting). Filing the notice of appeal was within
t he reasonable control of the novant, the district court found,
because the attorneys could have filed it thensel ves. The cause of
the paralegal’s failure to file was thus thought irrel evant.

If the district court’s ruling were to stand, attorneys would
ri sk procedural default by delegating the task of filing pleadings
to even the nost reliable subordinates. On the district court’s

reasoning, an attorney’s theoretical ability to file a pleading



personal |y wei ghs so heavily in the equitabl e cal culus that even if
there is no prejudice froma late filing, the failure to file on
tinme is necessarily inexcusable. W cannot turn a blind eye to the
reality that |egal pleadings are routinely filed by nonl awers and
that this division of |abor makes econom c sense. Privileging a
lawer’s famly enmergency over a paralegal’s would turn attorneys
into highly paid nessengers.

The district court’s ruling on this matter can be upset only

for abuse of discretion. See Halicki, 151 F.3d at 470. | f real

prejudice occurred as a result of the late filing, we would not
overturn a district court’s determ nation that this outweighed an
attorney’s good faith in believing that a pleading was properly
filed. Here, though, there was but a one-day delay, and no
prej udi ce has been all eged. That the appellants’ |awers in theory
could have filed the pleading thenselves or personally verified
that it had been properly filed does not tip the bal ance enough, if
it tips the balance at all, to conpensate for this lack of
prej udi ce. Even is such conduct is negligent, it is excusable
given the financial and organizational structure of nodern |aw
firms.

W REVERSE the district court and ORDER that briefs on the

merits be filed according to the usual procedures.



