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PER CURI AM *

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



The United Steelworkers of Anerica and its Local Union
303L (collectively, the “Union”) appeal the district court’s
application of judicial estoppel to prevent arbitration of certain
grievances under its collective bargai ning agreenent with Condere
Corporation (“Condere”). Because the requirenents for judicia
estoppel have not been net in this case, we vacate the district
court’s order as to the arbitrability of the Union’s grievances and
remand for further proceedings.

| . BACKGROUND

Until June 1997, Condere Corporation operated a tire
manuf acturing facility in Natchez, M ssissippi. Local Union 303L
was the collective bargai ning representative for the enpl oyees at
this plant. On May 13, 1997, Condere filed a Chapter 11 bankruptcy
petition.! Condere shut down nost of its production, and on June
27, it stopped all production and closed the plant.
Cont enpor aneously, Condere filed a notion under 11 U.S.C. § 1113 to
reject the collective bargaining agreenent (“CBA’) between it and
the Union. The reference was withdrawn to the district court under
28 U.S.C. 8 157(d) on the court’s notion.

In a hearing on the notion shortly thereafter, the Union
opposed rejection and argued that the court should direct the

parties to continue negotiating a new bargaining agreenent. The

1 In re Condere Corporation, 228 B.R 615 (Bankr. S.D. Mss. 1998).
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district court so ordered, and in the next few weeks, the parties
were able to resol ve nost, but not all, outstanding disputes. They
then agreed and stipulated in a conference with the court that the
court had jurisdiction and authority, with the parties’ consent, to
determ ne the few remai ni ng unresol ved i ssues by rejecting the CBA
on certain stated conditions. These conditions would consist of
the court’s choosing the position of one party over the other,
t hereby resol ving the remai ning i ssues between them The district
court conplied with the parties’ wshes, issuing an order (the
“Rejection Order”) on August 18, 1998 that denied rejection of the
CBA as to certain disputed itens and allowed rejection as to
ot hers.

The Union had initially opposed rejection on grounds that
Condere had violated the CBA after filing its bankruptcy petition
and had thereby forfeited rejection under 8 1113. These all eged
vi ol ations were detailed in nunmerous grievances the Union had fil ed
agai nst Condere. Followng the Rejection Oder, the Union
attenpted to submt these post-petition grievances to arbitration,
in accordance with the grievance and arbitration provisions of the
CBA. Condere responded that the Rejection Oder precluded
arbitration of the grievances.

Several nore disputes over the interpretation of the
Rejection Order arose between the parties, and they again went
before the district court. On Decenber 21, 1998, the court issued

3



an order (the “Clarification Oder”), finding, inter alia, that the
Union was judicially estopped from arbitrating post-petition
grievances. Following the court’s rejection of the Union’s notion
to reconsider, the Union filed this appeal challenging the court’s
application of judicial estoppel to bar arbitration of the Union’s
post-petition grievances.?
1. DI SCUSSI ON

Because the decision to invoke judicial estoppel lies

within the court’s discretion, we review the decision to invoke

this doctrine for abuse of discretion. Inre Coastal Plains, Inc.,

179 F. 3d 197, 205 (5th Gr. 1999); Ergo Science, Inc. v. Martin, 73

F.3d 595, 598 (5th Gr. 1996); Data General Corp. v. Johnson, 78

F.3d 1556, 1565 (Fed. G r. 1996). A district court abuses its
discretion when it nakes an error of law or clearly erroneous

factual findings. Koon v. United States, 518 U S. 81, 100, 116

S.Ct. 2035 (1996); see also Latvian Shipping Co. v. Baltic Shipping

Co., 99 F.3d 690, 692 (5th Cr. 1996). Because judicial estoppel
was raised in the context of a bankruptcy case, we wll apply

f ederal | aw here. In re Coastal Plains, 179 F.3d at 205.

2 The darification Order was a final decision on a discrete natter in

the larger bankruptcy case, effectively foreclosing any adjudication on the
nerits, by arbitration or otherwi se, of the Union's post-petition grievances.
It was therefore a final order within the neaning of 28 U S C § 1291. See
Oficial Conmittee of Unsecured Creditors v. Cajun Elec. Power Co-op, Inc., 119
F.3d 349, 353-54 (5th CGir. 1997).




Judi ci al estoppel is a common | awdoctrine that “prevents
a party from asserting a position in a legal proceeding that is
contrary to a position previously taken in the sane or sone earlier

proceedi ng.” Ergo Science, 73 F. 3d at 598. The doctrine’s purpose

is to protect the integrity of the judicial process by preventing
the parties fromplaying “fast and | oose with the courts to suit

the exigencies of self-interest.” In re Coastal Plains, 179 F.3d

at 205, quoting Brandon v. Interfirst Corp., 858 F.2d 266, 268 (5th

Cr. 1988). Because the doctrine is intended to protect the
judicial systemrather than the litigants, there is no requirenent
of detrinental reliance by the opponent of the party against whom

the doctrine is applied. In re Coastal Plains, 179 F.3d at 205.

This circuit applies judicial estoppel circunspectly and
thus requires that (1) the position of the party to be estopped
must be clearly inconsistent with its previous position, and
(2) the party to be estopped nust have convinced the court to

accept the previous position. See In re Coastal Plains, 179 F. 3d

at 206. In addition, the party to be estopped nust have acted
intentionally, not inadvertently. See id.

The district court applied judicial estoppel based onits
belief that the Union could not have stipulated to rejection
W thout also abandoning its post-petition grievances against
Condere. Inits Carification Oder, the court noted that the CBA
could only be rejected in accordance wwth 11 U S.C. § 1113 and t hat
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8§ 1113(f) prohibited Condere from unilaterally term nating or

nmodi fying the CBA before rejection. See In re Al abama Synphony

Ass’'n, 211 B.R 65, 71 (N.D. Ala. 1996) (breach of a CBA constitutes
violation of 8§ 1113(f) precluding rejection). The Union relied on

Al abama Synphony i n opposing rejection, precisely because Condere

had al |l egedly comm tted post-petition violations of the CBA. Wen
the Union reversed course and stipulated to rejection the district
court concluded that the Union had “inplicit[ly]” abandoned its
position that Condere conmtted post-petition violations of the
CBA:

From their joint stipulation to rejection, the court

concluded that the parties’ wunderstanding, vis-a-vis
their future relationship, was that by-gones were by-

gones. . . . [T]he court assuned fromtheir conduct and
representation that the parties intended a “fresh start”
in all respects. The court relied on this inplicit

representation in rejecting the specific provisions of
the CBA. The court therefore finds that, by voluntarily
stipulating to rejection under 8 1113, the Union is
judicially estopped from asserting that Condere engaged
in conduct that precluded rejection of the CBA

Decenber 21, 1998 Order at 5.

Though t he Uni on rai ses several objections to this order,
its chief contention -- that the requirenents of judicial estoppel
were not net in this case -- is sufficient to do the job. In
particular, the record supports the Union’s assertion that there
was no cl ear inconsistency between its stipulationto rejection and
its attenpt to arbitrate post-petition grievances. Because this

prerequi site of judicial estoppel is not net, we need not discuss
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whet her an inconsistency nust be factual or whether the Union in
sone sense “prevailed” in the rejection proceeding.

In stipulating to the court’s jurisdiction to reject on
condi tions, the Union took no position on whether violations of the
CBA had occurred. It never stated, in a hearing or by brief, that
its grievances were not arbitrable or that it was abandoning
arbitration. Rather, by stipulating to rejection, the Union waived

or withdrewits | egal argunent under Al abanma Synphony that certain

vi ol ations of the CBA prevented rejection. This change of position
in the context of the rejection proceedings did not necessarily
inplicate the Union’s position on the arbitrability of its
gri evances. | ndeed, the rejection of the CBA under 8§ 1113 is a
different proceeding in bankruptcy court than dealing with post-
petition, pre-rejection breaches of a CBA 3

And even if the district court had been correct in
finding that the Union had inplicitly abandoned its grievances by
stipulating to rejection, judicial estoppel was not warranted
This circuit has never held that judicial estoppel is appropriate

when a party’s change of position is nerely inplied rather than

8 Mor eover, we rej ect any suggesti on on Condere’s part that arbitration

of Union’s grievances is inherently inconsistent withrejection. |t was Condere,
after all, which argued in the rejection proceedings that the grievances were
arbitrabl e and that the CBA shoul d be rejected.
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clear and express.* Moreover, a recent Suprene Court decision
counsel s agai nst overbroad application of judicial estoppel. See

Cleveland v. Policy Minagenent Systens Corp., 526 U. S. 795, 119

S.C. 1597 (1999). In Ceveland, the Court reversed a decision
that estopped an individual who had previously filed for socia
security disability benefits (“SSDI”) fromasserting a clai munder

the Americans with Disabilities Act (“ADA’). See O eveland, 526

U S at 807. Wiile the Court noted the apparent conflict existing
in such a case (an SSDI recipient nust be unable to work while an
ADA pl aintiff nmust be able to performessential job functions), the
Court found there was no i nherent inconsistency that would justify
a presunption of estoppel. It reasoned that the assertions
required to nmake clainms under SSDI and the ADA are not factua
statenents but rather “context-dependent | egal conclusion[s]” that
often “confortably exist side by side” despite apparent conflict.
See id. at 802-03.

Wi |l e O evel and does not directly control this case, its
cautious approach to estoppel counsels against extending the
application of judicial estoppel to a party’s inplied changes of
| egal position. G eveland |l ends support to this circuit’s rule

limting judicial estoppel to cases where a party’'s position is

4 See, e.q., Ergo Science, 73 F.3d at 600 (applying judicial estoppel

based on statenent made in open court); H dden Oaks v. Gty of Austin, 138 F.3d
1036, 1047 (5th Cir. 1998)(sane).




clearly inconsistent with its previous one.® To the extent the
district court believed that an inplied representation rather than
an express inconsistency could support a finding of judicial

estoppel, it m sapprehended the | aw and abused its discretion.

1. CONCLUSI ON

In sum the district court abused its discretion in
applying judicial estoppel to bar arbitration of the Union’s
post-petition grievances. There was no clear inconsistency
between the Union’s position on rejection and its position on
arbitration. Furthernore, the district court m sapprehended the
law in finding that anything |less than clear inconsistency could
support the application of judicial estoppel.

For the foregoing reasons, the district court’s order
of Decenber 21, 1998 order is VACATED as to the arbitrability of
the Union’ s post-petition grievances and REMANDED for further
proceedi ngs. In so doing, we take no position on whether other
considerations mght bar the Union’s arbitration of post-petition

grievances.

5 Under sone factual circunstances, it may be possible to make a
showi ng of clear inconsistency on the basis of an inplied representation, but
this is not such a case.
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