IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60132
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
PERRY JACKSON

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:97-CV-29-S
USDC No. 3:94-CR-8-4

Oct ober 21, 1999

Before DAVIS, DUHE , and DeM3SS, Circuit Judges.
PER CURI AM *

Perry Jackson, federal prisoner # 10055-042, is appealing
the district court’s denial of his 28 U S.C. § 2255 notion in
whi ch Jackson al |l eged that he was denied the effective assistance
of counsel at sentencing and on appeal. Jackson specifically
al | eged that counsel should have chall enged the Governnent’s

failure to prove that Jackson’s drug conspiracy offense involved

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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d- net hanphet am ne as opposed to | -net hanphet am ne, which would
have resulted in his receiving a substantially |ower guideline
sent enci ng range.

We have reviewed the record, and the briefs of the parties
and affirmthe district court’s denial of Jackson’'s 8§ 2255
nmotion. Jackson’s argunent that the case should be remanded to
allow himthe opportunity to present evidence as to the type of
met hanphet am ne involved in the offense as was done in United

States v. Acklen, 47 F.3d 739 (5th Cr. 1995) is msplaced. 1In

Ackl en, the court determ ned that Acklen s concl usional

all egations that the offense involved |-nethanphetam ne were
insufficient to show prejudice. However, in the particular
context of Acklen' s appeal, the court determ ned that an

af fi rmance woul d be i nproper because the district court in
addressing the 8§ 2255 notion had proceeded on the basel ess
assunption that |-nethanphetam ne had been involved in the

of fense, there had been no clear challenge in the district court
to Acklen’ s all egations, and Acklen had received no opportunity
to renedy the deficiencies in his allegations. Acklen, 47 F.3d
at 744. Jackson’s case is distinguishable fromAcklen in that
the district court did not assunme that the substance involved in
his of fense was | -net hanphetam ne. Therefore, unlike Acklen
Jackson had the opportunity in the district court to present

evi dence to support his contention.
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Jackson has failed to tender “sone specific verified basis
or evidence” that the drug involved in his offense was |-
met hanphet am ne. Acklen, 47 F.3d at 742. Therefore, Jackson has
failed to show that he was prejudiced by counsel’s failure to
rai se an objection at sentencing.

Because the denial of the § 2255 notion is affirmed based on
Jackson’s failure to make any showi ng that the offense invol ved
| - met hanphetamine, it is not necessary to consider his argunment
that the safety val ve provision would be applicable if the case
is remanded for resentencing.

AFFI RVED.



