IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60157

JUAN ALONSO MANCHA- CHAI REZ,
Petitioner,
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JANET RENO, Attorney GCeneral,

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
USDC No. A34-690-070

June 27, 2000
Bef ore REYNALDO G GARZA, JOLLY, and H Gd NBOTHAM Circuit Judges.

PER CURI AM *

Juan Mancha-Chairez has been a | awful pernmanent resident in
the United States since 1975. In 1988, he pled guilty to marijuana
possession in Texas state court. In 1997, he again pled guilty to
mar i j uana possession, this tine in federal court. The Immgration
and Naturalization Service (the “INS") began deportation
proceedi ngs against himin 1998, on the grounds that he had been
convicted of a controlled substance offense. At the hearing,
Mancha- Chai rez conceded that he was renovabl e, but he petitioned

the court for discretionary relief under 8 U S . C. 8§ 1229b. The

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



immgration judge determned that WMncha-Chairez nerited this
relief, but the Board of Inmmgration Appeals |ater reversed.
Mancha-Chairez then filed a tinely appeal to this court. For the
reasons stated herein, we conclude that we lack jurisdiction to
review this judgnent and therefore dismss the appeal.

I

Mancha- Chairez was admtted to the U S. as a | awmful pernanent
resident in 1975. He is now 44 years old. 1[In 1988, he pled guilty
in Texas state court to a charge of unlawful possession of
mar i j uana. At the tine, Texas law qualified this offense as a
third degree felony. The trial court deferred adjudication of
Mancha-Chairez’s guilt and placed him on five years’ probation
Though he conpleted this termw thout incident, the charge agai nst
Mancha- Chai rez was never dism ssed because he failed to pay court
costs assessed agai nst him

In 1997, Mancha-Chairez again pled guilty to nmarijuana
possession, this time in federal court. The district court granted
a downward departure based on Mancha-Chairez’s di m nished nenta
facul ties and sentenced himto six nonths’ hone confi nenent and si x
nmont hs of probati on.

In the spring of 1998, however, the INS began deportation
proceedi ngs against Mncha- Chairez. It charged him wth
deportability for having been convicted of a controll ed substance
offense. At the hearing, Mancha-Chairez conceded that he was an

alien and renovabl e because of his federal mnarijuana possession



convi ction. But he petitioned the court for cancellation of
renmoval under the discretionary relief provisions of 8 U S C
8§ 1229b. The INS opposed his request, arguing that his federal
drug possession conviction qualified as an “aggravated felony,”
making himineligible for relief. Though normally a m sdeneanor,
sinple possession is punishable as a felony under 21 U S C
8§ 844(a) if the defendant has a prior drug trafficking conviction.
According to the INS, because Mancha-Chairez had a state court
conviction of a drug trafficking offense, his federal offense of
si npl e possessi on anounted to a fel ony because it was puni shabl e by
up to two years, regardless of his actual sentence. And because
this felony, drug possession, was anal ogous to a drug trafficking
crinme, it qualified as an “aggravated felony” under 8 U S. C
8§ 1101(a)(43). This provision nade Mancha-Chairez ineligible for
cancel l ati on of renoval. The imm gration judge ruled, however,
that discretionary relief was warranted and cancel ed renoval .

The INS appealed this ruling to the Board of Immgration
Appeal s. The Board, however, accepted the INS argunent that
Mancha- Chairez was ineligible for discretionary relief and reversed
the inmmgration judge’ s ruling.

Mancha-Chairez then filed a tinely appeal with this court.
The I NS opposes, contending that we lack jurisdictionto reviewthe
Board’s determ nation under both 8 U S C § 1252(a)(2)(C and
§ 1252(a)(2)(B)(i)-.



Mancha- Chairez sought to cancel renoval wunder 8 U S C
§ 1229b(a).? The Board ruled that Mancha-Chairez had been
convi cted of what anpbunted to an aggravated felony, and therefore
rejected his request. The threshol d question before us, therefore,
is whether such a judgnent is reviewable in federal court.
We do not believe it is. Federal |aw specifically prohibits
us from conducting the review that Mancha- Chairez seeks:
(2) Matters not subject to judicial review
(B) Denials of discretionary relief
Notw t hstandi ng any other provision of Ilaw, no
court shall have jurisdiction to review-
(i) any judgnent regarding the granting of

relief under section 1182(h), 1182(i),
1229b, 1229c, or 1255 of this title.

8 U S.C. 8§ 1252(a) (enphasis added).? W have before us a “deni al
of discretionary relief” that involved a “judgnent regarding the

granting of relief under section 1229b.”

Thi s provision provides:
Cancel l ati on of renoval for certain permanent residents

The Attorney CGeneral may cancel renoval in the case of
an alien who is inadmssible or deportable from the
United States if the alien--

(1) has been an alien lawfully admtted for permnent
residence for not less than 5 years,

(2) has resided in the United States continuously for
7 years after having been admitted in any status, and

(3) has not been convicted of any aggravated fel ony.

2The INS instituted renoval proceedings on May 25, 1998

Because t he permanent provisions of the Illegal Inmgration Reform
and Inmmgrant Responsibility Act of 1996 apply to proceedings
comenced on or after April 1, 1997, we apply those permanent

provisions to the case before us.



Sone commentators have suggested this provision should be
construed narrowy, to block judicial review only in cases where
the Board has actually “granted” relief. See, e.q., Lenni B.
Benson, The New Worl d of Judicial Reviewof Renoval Orders, 12 Geo.

Ilmm g. L. J. 233, 241 (1998). W disagree. First, to read the
statute in this way would ignore the heading “Denials of
discretionary relief.” Second, the statute refers to “judgnents
regarding the granting of relief,” not “judgnents grantingrelief.”
Both these aspects of the statute force us to reject the proposed
narrow construction. We hold, therefore, that this provision
forestalls any judicial review of Board judgnents, regardl ess of
t he concl usi on reached.?®
Because we reach this result, we need not address the INS
argunments concerning 8 U S.C § 1252(a)(2)(C) or the nerits of
Mancha- Chairez’ s appeal .
11
For the reasons stated herein, the appeal is
DI SMI SSED
Respondent’ s Motion To Dism ss Petition for Reviewfor | ack of

jurisdiction is denied as noot.

S\\e state no opinion here as to the availability of habeas
corpus relief.



