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Peti ti oner- Appel | ant
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WALTER BOOKER; M KE MOORE,
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Appeal fromthe United States District Court
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(2:98-CV-98-D B)

January 10, 2001

Before KING Chief Judge, and H GG NBOTHAM and DUHE, GCircuit
Judges.
PER CURI AM !

WllieBullins (“Bullins”) appeals the district court’s deni al
of his petition for wit of habeas corpus. Bullins contends that
the prosecutor in his Mssissippi state court nmurder trial goaded
him into noving for a mstrial by intentionally commtting a

di scovery violation and that, therefore, Bullins's retrial and

1 Pursuant to 5TH CR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



subsequent conviction for nurder violated his constitutional

guar ant ee agai nst double jeopardy. For the follow ng reasons, we

affirmthe district court’s denial of Bullins's habeas petition.
BACKGROUND

In 1995, a Mssissippi jury convicted Bullins of nurder and
aggravat ed assault. Bullins then sought post-conviction relief
fromthe M ssissippi Suprene Court. There, Bullins argued, anong
other things, that his conviction violated his constitutional
guar ant ee agai nst doubl e jeopardy. The M ssissippi Suprene Court
denied relief.

Bull ins then recast his doubl e jeopardy argunent as a petition
for wit of habeas corpus to the district court. On the
recomendation of the magistrate judge, the district court denied
Bullins's petition. Specifically, the district court found that
the prosecutor did not intend to induce a mstrial by w thhol ding
during discovery and attenpting to introduce at trial evidence that
Bul Il i ns went honme shortly after the nurders and washed his cl ot hes
of incrimnating physical evidence. Because the prosecutor’s
di scovery violation was not an intentional effort to goad Bullins
into noving for a mstrial, the court concluded, Bullins’ s retri al
and subsequent conviction for nurder did not violate the
Constitution’s Double Jeopardy C ause. Bul lins appeals that
hol di ng.

DI SCUSSI ON

The district court did not err in denying Bullins’ s habeas



petition. The court correctly applied The Antiterrorism and
Effective Death Penalty Act (“AEDPA’), which determ nes when a
federal court nmay grant a habeas petition with respect to a claim
adj udi cated on the nerits in state court. AEDPA allows a federal
court to grant habeas relief on such a claimonly when the state
adjudication is “contrary to, or involve[s] an unreasonable
application of clearly established federal |law, as determ ned by
the Supreme Court of the United States” or makes “an unreasonabl e
determ nation of the facts in |light of the evidence presented in
the State court proceeding.” 28 U S. C. 8§ 2254(d).

First, the district court <correctly concluded that the
M ssi ssi ppi court that denied Bullins’s request for post-conviction
relief adjudicated his double jeopardy claim on the nerits.
Adj udi cation on the nerits occurs when a court’s disposition of a
case is “substantive” rather than “procedural” in character. See

G een v. Johnson, 116 F. 3d 1115, 1121 (5th Gr. 1997) (“‘ Resol ution

on the merits’ is atermof art in the habeas context that refers
not tothe quality of a court’s reviewof clains, but rather to the
court’s disposition of +the case - whether substantive or
procedural”). As in Geen, we discern nothing in the M ssissipp
court order denying Bullins’s request for post-conviction relief
that makes its disposition “procedural.” See id. (in reaching
holding that petitioner’s habeas claim was adjudicated on the
merits in state court, noting that “[nJeither the trial court’s nor

the Court of Crimnal Appeals’s order nakes nention of procedural
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grounds for denying relief, nor has [petitioner] brought any to our
attention”). Indeed, Bullins' s Application for Leave to Fil e Post
Conviction Mtion in the Trial Court and its acconpanying
Menor andum of Authorities assert only substantive constitutiona
argunents. The M ssissippi court’s denial of that application
therefore, was “substantive” in character and a final judgnment on
the nerits and the district court properly treated it as such.
Second, the district court correctly held that Bullins’s
habeas petition did not satisfy the AEDPA standard. That is, the
court correctly determned that the M ssissippi court’s denial of
Bullins’s application for post conviction relief was not “an
unreasonabl e application of clearly established federal |aw, as
determ ned by the Suprene Court of the United States” and nade no
“unreasonabl e determ nation of the facts in light of the evidence
presented in the State court proceeding.” 28 U S.C 8§ 2254(d).
Bullins contends that the district court erroneously held that the
prosecutor did not intend to goad himinto noving for a mstrial by
w t hhol di ng during discovery and attenpting to introduce at trial
evidence that Bullins went hone shortly after the nurders and
washed his clothes of incrimnating physical evidence from the
crime scene. On this contention his double jeopardy argunent

(i ndeed, his petition) depends. See, for exanple, United States v.

Lander man, 109 F. 3d 1053, 1068 (5th Cir. 1997) (the Doubl e Jeopardy
Cl ause generally does not bar the state fromretrying a defendant

who noves for a mstrial but does prohibit retrial “when the
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gover nnment al conduct was i ntended to goad t he def endant i nto noving
for a mstrial”).

The district court's holding here was not erroneous. The
record does not support Bullins's contention that the prosecutor
intended with his discovery violation to goad himinto noving for
a mstrial. Bullins’s contention is not supported by the record.
In particular, Bullins does not explain why the prosecutor
vi gorously opposed a continuance or retrial on account of the
di scovery viol ati on and why the prosecutor sought, in an attenpt to
avert a mstrial, to have the court instruct the jury to ignore the
testinony concerning Bullins’s freshly washed clothes (i.e., to
ignore the evidence presented through the discovery violation).
Bullins' s former counsel even opined in an affidavit that Bullins’s
“goading” allegation is “blatantly unfounded.”

CONCLUSI ON
Because the district court did not err in finding that the
prosecutor in Bullins's case did not intend by commtting a
di scovery violation to goad Bullins into noving for a mstrial and
correctly applied the AEDPA habeas standard, we affirmits denial
of Bullins's habeas petition.

AFFI RVED



