IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60445
Summary Cal endar

PATRICIA M JCHNSON,
Pl ai ntiff-Appellant,
ver sus
EARTH GRAI NS BAKI NG COVPANY, doi ng
busi ness as COLONI AL BAKI NG COVPANY
OF M SSI SSI PPl , | NCORPORATED,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(86-CV-71)

Decenber 1, 1999
Before POLI TZ, WENER, and DeMOSS, Circuit Judges.
PER CURI AM *

In this appeal from the district court’s grant of her
enployer’s notion for summary judgnent, dismssing her sex
di scrimnation case under Title VII, Plaintiff-Appellant Patricia
M Johnson insists that her summary judgnent evidence is sufficient
to establish a prinma facie case —or at |east to create a genui ne
di spute of material fact —that sexual discrimnation produced an
adver se enpl oynent action. She contends that when her position was

elimnated in a reduction in force (RIF), an open position was

Pursuant to 5" CGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



given to a less qualified fell ow enpl oyee who was nal e rat her than
to her, solely because she was fermale. She also asserts that her
enpl oyer’s proffered reason for filling the position with her nale

co-worker was pretextual.! In our de novo review of the district

court’s grant of sunmary judgnent, we reach the sanme concl usion as
did that court and therefore affirm

Bot h Johnson and her enpl oyer have advi sed us that there is no
“need for oral argunent” in this case, and we agree: The issues
are straightforward and clearly presented by the sumary judgnent
record on appeal, and the law is well-established. We have,
therefore, carefully reviewed the record on appeal and the
appel late briefs submtted by able counsel and, like the district
court before us, have applied the applicable law to the materia
facts, about which we discern no genuine disputes. Clearly,
Johnson was a nenber of the protected class (fenmale), was adversely
affected by her enployer’s decision to elimnate her position in
the course of a RIF, and was qualified for the alternative position
that her enployer ultimately gave to a nmale co-worker. To
establish a prima facie case for such a RIF situation, however, it
was necessary for Johnson to prove, or at |east create a genuine
i ssue of material fact, that the alternative position was given to
her co-worker rather than to her because of her sex. This she has

failed to do. W do not question Johnson’s genuine belief that the

! In addition to her claimfor sexual discrimnation in
enpl oynent, Johnson had al so advanced an equal pay claim
however, Johnson does not appeal the district court’s dism ssal
of her equal pay claim



only reason the job was given to her fellow enployee, who had
slightly less seniority than she, is the fact that she is fenale,
and that the reasons verbalized by her enpl oyer regardi ng her co-
wor ker’s specific experience and famliarity with the requirenents
and territory of the new job were a pretext to obfuscate sexua
di scrimnation. The evidence submtted by Johnson, however, sinply
does not support her subjective belief or rise to the |Ievel
necessary to denonstrate the exi stence of a factual dispute that is
mat eri al and genui ne.

On the contrary, the evidence denonstrates that Johnson and
her male counterpart were essentially equal 1in seniority,
experience, ability, performance history, and overal |l qualification
for the open position. Although Johnson expresses reasons for her
belief that she is better qualified, the objective evidence
regarding the nmale enployee to whom the position was given
denonstrates essential equipoiseinqualifications. And the lawis
well settled that, absent any affirmative indicia of unlawful
discrimnation, an enployer is entitled to choose anobng job
candi dates of approxinmately equal qualifications. St at ed
differently, unless the enpl oyee or job candidate is clearly better
qualified, i.e., unless differences in qualification are so obvi ous
that no inpartial arbiter “coul d have chosen t he candi dat e sel ected
over the plaintiff for the job in question,”? courts wll not

second guess enployers’ decisions of this nature. This is

2 Deines v. Texas Dept. of Protective & Requl atory Servs.,
164 F.3d 277, 281 (5'" Gir. 1999).
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particularly true when, as in the instant case, the non-
discrimnatory reasons for the decision, as advanced by the
enpl oyer, are not refuted or contradicted by the objective
evi dence.

For the reasons set forth in greater detail in the Menorandum
Opinion of the district court, filed on May 28, 1999, we concl ude
that the court’s ruling was correct. We therefore affirm the
summary judgnent appeal ed.

AFFI RVED.



