IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60461
Conf er ence Cal endar

TROY E. COOK

Pl ai ntiff-Appellant,
ver sus
DAVI D GRI SHAM Uni on County City Departnent,
Chi ef of Police; JAMES O FORD, Attorney at Law,
RUBY ROBERTSON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:99-CV-52-BD

Decenber 14, 1999
Before JOLLY, H GE NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Troy E. Cook, M ssissippi, prisoner # 033020, appeals the
di sm ssal of his 42 U.S.C. §8 1983 conplaint as frivolous. See 28
US C 8 1915(e)(2)(B)(i). Cook argues that the district court
erred in dismssing his conplaint without first holding a hearing

pursuant to Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985),

hol di ng an evidentiary hearing, or allowng himto anend his

conpl ai nt.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Cook has failed to neet the requirenents of Heck v.
Hunphrey, 512 U S. 477, 486-87 (1994), and thus his conplaint is
barred. 1In addition, Heck notw thstandi ng, Cook’s cl ai magai nst
Ford, a private attorney, does not involve state action and is

not cogni zabl e under § 1983. Hudson v. Hughes, 98 F. 3d 868, 873

(5th Gr. 1996); OBrien v. Colbath, 465 F.2d 358, 359 (5th Cr.

1972). Accordingly, Cook’s appeal is DI SM SSED as frivol ous.
See 5THCOR R 42.2.
The district court’s dismssal counts as a strike agai nst

Cook. See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Cr

1996). This court’s dism ssal of the appeal as frivol ous counts
as anot her strike. [1d. Should Cook accumul ate three strikes, he
may not proceed in forma pauperis in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he is in inmm nent danger of serious physical injury. See 28
US C 8 1915(g). Cook is cautioned to review any pendi ng
appeal s to ensure that they do not raise frivol ous issues.
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