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FOR THE FI FTH Cl RCU T

No. 99-60462
Summary Cal endar

JAMES WALTER HOVER, 11,
Pl ai ntiff-Appellant,
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ADAM H. BRENNER;, CI TY OF MERI DI AN, M SSI SSI PPI ;
GREG LEW S; JOHN DOE #1; JOHN DCE #2,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 4:97-CV-79-LN

© August 7, 2000
Before HH GG NBOTHAM EM LIO M GARZA, and STEWART, Circuit Judges.
PER CURI AM *
Janes Hover appeals a grant of summary judgnent and a jury

verdict in favor of the defendants in his 42 U S. C. 8§ 1983 civil

rights suit. For the follow ng reasons, we AFFI RM

I
Hover and his cohort John McC elland participated in a drive-
by shooting in which McCelland allegedly fired a gun from the
w ndow of Hover’'s car in order to scare R chard Caffey. Pol i ce
| ater spotted the car and signaled for themto stop. Hover pulled
into a parking lot as if to stop, but decided not to stop because

Mcd el l and had drugs on him Hover then led police on a 7 mle

"Pursuant to 5THQR R 47.5, the court has determned that this opinion
should not be published and is not precedent except under the linmted
ci rcunstances set forth in 5THQR R 47.5.4.
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chase during which the drugs were thrown out of the car. Hover
eventual ly stopped in a church parking |ot.

O ficer Brenner and Oficer Thonmas began to apprehend the
suspects, telling them to keep their hands in the air. Thomas
dragged McC el | and out of the car. Brenner approached Hover’s side
of the car and opened Hover’s door. According to Brenner, Hover
then nade a novenent with his right hand toward the space beneath
his seat while turning to get out of the car, and Brenner shot
Hover in the jaw

Hover says that before he was shot, he nerely turned his torso
slightly toward Brenner and asked if he could put the car in park
so that it would not nove forward when he took his foot off the
brake. Hover states that he never reached down toward the consol e
or the seat.?

Hover sued Brenner, as well as the city and police chief in

their official capacities. The district court dismssed the
muni cipal liability clains against the city and police chief before
trial. At trial, the jury found no liability for Hover’s claim

agai nst Brenner for the use of excessive force.

Hover appealed the verdict and dism ssal, arguing that the
district court inproperly limted Keith Qubre’ s expert testinony;
that the district court inproperly admtted evidence of Hover’'s
drug use, Hover’'s poor grades, and threats by Hover’s father; that

the district court inproperly instructed the jury; that the jury’'s

1t was later determined that there was no gun in the car because the
suspects had previously dropped it off at Mcdelland s hone.
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verdict was against the weight of the evidence; and that the
district court erred in granting summary judgnent in favor of the

City of Meridian and Chief Greg Lew s.

|1

Hover was free to call Qubre as a witness to testify whether
Brenner’s use of force was objectively reasonable. The only
limtation was that CQubre would not be allowed to testify that
Brenner violated certain police procedures and created the need to
use deadly force. Hover failed to call Qubre as a witness and did
not make an offer of proof. Thus, the district court’s limtation
of Qubre's testinobny is subject only to plain error review!
Plain error review in civil cases is an extraordinary renedy for
use only in exceptional cases,? cases which “affect[] the fairness,
integrity, or public reputation of the trial court’s proceedi ngs.”?

In this circuit, 8 1983 liability cannot be prem sed on the
fact that an officer “creates the need” to use excessive force by
failing to follow police procedure.* The Second and Eighth
Circuits have further held that the failure to foll ow procedure
prior to the nonment of seizure is therefore not relevant in

determ ning whether the officer’'s use of force was objectively

1See United States v. Graves, 5 F.3d 1546, 1551-52 (5th Gr. 1993).

2Sandi dge v. Salen O fshore Drilling Co., 764 F.2d 252, 262 n. 9 (5th Gr.
1985).

S0A CHARLES A. WRIGHT & ARTHIRR. M LLER, FEDERAL PRACTI CE AND PROCEDURE 8§ 2558 at 469
(2d ed. 1995).

iSee Fraire v. Gty of Arlington, 957 F.2d 1268, 1275-76 (5th Cr. 1992).
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reasonabl e during the actual seizure.®

This circuit has not addressed the precise issue of whether
such evidence may be relevant to prove a theory other than a
“creation of the need” theory, but for the purposes of our plain
error analysis it suffices that none of our cases oppose the Second
and Eighth Crcuit’s view that violations before the seizure are
irrelevant.®

Recogni zing this, Hover argues that by stopping in the church
parking lot, he submitted to police authority and that subm ssion
constituted a seizure. Therefore, he says, violations of police
procedure after that point were relevant to determ ning whether
Brenner’s use of force was objectively reasonabl e. However, if
Hover suddenly reached below his seat and tried to get out of the
car after being told not to nove, Hover’s subm ssion and any
rel ated sei zure, obviously ended.’” Wen Brenner shot Hover, Hover
was sei zed again. Thus, evidence that proper police procedure was

not followed was at best only conditionally relevant: i.e.,

See Salimv. Proulx, 93 F.3d 86 (2d Cr. 1996); Schulz v. Long, 44 F.3d
643, 648-49 (8th Gr. 1995). As the Eighth Grcuit has noted, police procedures
are primarily for the protection of police officers, not arned suspects. See
Mettler v. Wiitledge, 165 F.3d 1197, 1203 (8th Gr. 1999).

6See Rushing v. Kansas City Southern Ry. Co., 185 F.3d 496, 506 (5th Gr.
1999) (stating that to prove plain error, a party nust denonstrate error that is
“cl ear and obvi ous under current |aw').

Arguabl y, even the fact that Hover stopped the car in the church parking
| ot did not unequivocally indicate his submi ssionto the police, given his recent
actions. Before leading police on a 7 nile chase, Hover pulled into a parking
lot as if to stop only to speed off again. Furthernore, when Hover stopped the
car in the church parking lot, he kept it running and in drive. The only reason
it was not novi ng was because his foot was on the brake. G ven Hover’s previous
actions, including the chase, there exists a reasonabl e i nference that Hover nay
have i ntended to sinply speed away agai n under the right circunstances, since he
coul d have done so even with his hands in the air.
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relevant if the jury decided that Hover had nmade no sudden
novenent s.

O course, if a jury were to find that Hover had nmade no
sudden novenents, Brenner’'s use of deadly force would al npst
certainly have been excessive. In that situation, evidence of
Brenner’s earlier failure to foll ow proper police procedure woul d
have been of little to no marginal probative value. Mor e
inportantly, if that evidence had been conditionally admtted and
the jury found that Hover had nmake a sudden novenent, the evi dence
woul d have been irrel evant under the view of the Second and Ei ghth
Crcuits. If the jury went ahead and considered the evidence
despite any limting instruction, Brenner would have suffered
unfair prejudice.

Under Rule 403, a district court would have the discretion to
exclude conditionally relevant evidence if its marginal probative
val ue was at best de mnims and substantially outwei ghed by the
danger that alimting instruction regarding conditional rel evance
woul d have been ineffective.? This is not to say that such
evi dence woul d necessarily have been i nadm ssi bl e, but only to show
that a district court’s exclusion of this evidence would not
obvi ously have been an abuse of discretion. Consequently, we

cannot say that the district court’s |limtation on Qubre’'s

8See FED. R EwID. 403 advisory conmittee’s note (“lIn reaching a decision
whet her to excl ude on grounds of unfair prejudice, consideration should be given
to the probable effectiveness or lack of effectiveness of a Ilimiting
instruction.”); AOd Chief v. United States, 519 U S. 172, 184 (1997) (stating
that the Rule 403 balancing test involves a consideration of the marginal
probative val ue of evidence).
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potential testinony created plain error.

1]

Hover did not properly object to the introduction of the drug
evidence so he is limted to plain error review on this issue as
well. After Hover was shot, Hover’'s blood tested positive for
cannabi noi ds (marijuana), and drug paraphernalia was found in his
car. At trial, Hover was questioned about this as well as past
drug use.

The bl ood evidence and drug paraphernalia was probative of
Hover’s drug use on the day in question, which was relevant in
assessing Hover's ability to recall the events of that day,® and
Hover’s own counsel introduced the drug paraphernalia evidence.

Simlarly, with respect to Hover’'s use on other occasions,
Hover’s counsel initially elicited the fact of such use as well.
Hover deni ed snoki ng marijuana on the day in question, but Hover’s
counsel then asked Hover what effect marijuana had on his system
By answering that it had a cal mng effect, Hover admtted to havi ng
used marijuana at sone tine other than the day in question and
inplied that it did not inpair his senses.

Havi ng opened the door, Hover cannot conplain that opposing
counsel then questioned him on that issue. Furt hernore, Hover
cites no controlling authority that the introduction of such

evi dence was i nproper nor does he argue that the introduction of

°See | sonhood v. State, 274 So.2d 685 (Mss. 1973).
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the evidence affected his substantial rights. Accordingly, Hover

fails to carry his burden of denobnstrating plain error.?0

|V
Hover did not properly brief the issues of the introduction of
hi s poor grades and his father’s threats because he did not provide
authorities in support of his claim and the issues nmay be deened
abandoned. ! Alternatively, the introduction of his poor grades
was both rel evant and adm ssible in order to rebut Hover’s attenpt
toinflate his claimof |ost future earnings by saying he intended

to go to dental school.?

\%

The evidence regarding Hover’s father’s threats against
MCelland was relevant and admssible for the purpose of
denonstrating Mdelland s possible bias. As indicated by the
trial court’slimting instructions, this evidence was not admtted
to prove that Hover’'s father actually threatened MO el l and, but
was only offered to prove that McC el l and was operating under the
belief that Hover’'s father had nmade such a threat to McCelland s

f at her . 13

0See Tonpkins v. Cyr, 202 F.3d 770, 779 (5th G r. 2000).

1See FED. R APP. P. 28(a); L & A Contracting v. Southern Concrete Servs.,
Inc., 17 F.3d 106, 113 (5th Gr. 1994).

2See FED. R EviD. 401, 402, 403.

3Gee id.; FED. R EviD. 801.
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Vi
The al l egedly erroneous jury instruction regarding qualified
imunity was not determ native of the outcone of the trial since
the jury never answered the qualified imunity question because
they found that Brenner’s use of force was objectively reasonable
under the circunmstances. Thus, the issue of qualified immunity was
irrelevant to the jury’'s verdict and the instruction cannot be a

basis for reversible error.?

VI |

Hover abandoned his claimthat the jury verdi ct was agai nst
t he overwhel m ng wei ght of the evi dence because he did not properly
brief the issue by providing citations to the record or providing
authority in support of his assertions.?® Alternatively, review
islimted to plain error because Hover failed to tinely nove for
a judgnent as a matter of |aw before the case was submitted to the
jury, and the verdict will be upheld if sone evidence supports the
verdict. 1t

In additionto Oficer Brenner’s testinony which, if believed,
justified the use of deadly force, a police expert in the use of
force testified that Brenner’'s use of force was objectively

reasonable, and a forensic scientist testified that Hover’s

4See Bender v. Brumey, 1 F.3d 271, 276 (5th Gr. 1993).

15See FED. R APP. P. 28(a); L & A Contracting, 17 F.3d at 113.

16See United States ex rel. Wallace v. Flintco Inc., 143 F.3d 955, 960 (5th
Cr. 1998); FeD. R Qv. P. 50(a).
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bl oodstain pattern indicated that Hover was getting out of the car
despite being comanded not to nobve. Thus, the verdict was

supported by sone evi dence.

VI

Hover argues that the district court erred in dismssing Chief
Lewws in his official capacity and the Gty of Meridian on Hover’s
municipal liability’s <clains relating to the training and
supervi sion of O ficer Brenner.?

To succeed on such cl ains, Hover nust show that the training
and supervision procedures of the nunicipality’s policynaker were
i nadequate, that the municipality was deliberately indifferent in
adopting those procedures, and that the inadequate procedures
directly caused the plaintiff’s injury.?8

Hover does not identify any specific deficiency in the

departnent’s training or supervisory procedures or any evi dence of

YHover originally alleged a clai mbased on the hiring of Oficer Brenner
but has not specifically argued against the dism ssal of that specific claimon
appeal and it nmay be deened abandoned. See FED. R App. P. 28(a); L & A
Contracting, 17 F.3d at 113 (5th Gr. 1994).

Alternatively, we would affirmdismi ssal onthis claimfor essentially the
sane reasons put forward by the district court. The only evidence of a problem
in Brenner’s background when he was hired was that he checked “yes” on his
enpl oynent application indicating that he was aware of one or nore
“unsatisfactory report[s] of character or personal habits which woul d j eopardi ze
[his] ability to performthe particul ar class of work [ he was] applying for” and
aletter of recormmendati on which, while positive overall, nentioned that Brenner
had “encountered a few problens during his probationary rating period.”

These “probl ens” were not specified, nor did Hover ever depose Brenner with
regard to the existence or contents of any “unsatisfactory reports.” As such
the district court held and we agree that “[t]he allegations in the case at bar
related to Brenner’s background rise nowhere near the |evel of those” in Board
of County Commirs of Bryan County, Okl. v. Brown, 520 U. S. 397 (1997), where “the
Court found that the hiring procedures were adequate.”

8See Conner v. Travis County, 209 F.3d 794, 796-97 (5th Cir. 2000).
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a policy authorizing the use of excessive force. Hover mainly
argues that Brenner failed to abide by standard police procedure.
Even if true, this does not evidence that Brenner’s training was
deficient. As even Hover concedes, Brenner nmay have “deli berately
ignored what training he did receive,”?® which would nmean that
Brenner was at fault, not his prior training. Further, the fact
that one episode of violence did occur — Brenner’s shooting of
Hover — is also insufficient to inply the existence of inadequate
training or supervision.?

Hover does have evidence that approximately four citizens
conpl ai ned about Brenner in the past, but none of these conplaints
related to the use of deadly force. Three citizens were upset that
Brenner handcuffed and arrested them for m nor offenses. One of
t hese conplaints (involving two citizens), was investigated and it
was determned that Brenner had not used excessive force or
vi ol ated procedure. Wth respect tothe third citizen, thereis no
evidence that she ever filed a formal conplaint. The fourth
citizen formally conplained that Brenner sprayed him with nace
during an arrest and hit him in the nouth. This conpl aint,

however, was investigated by the police departnent and found to be

°Brief of Appellant, at 28.

20See Gabriel v. Gty of Plano, 202 F.3d 741, 745 (5th Gr. 2000) (“We have
consistently rejected application of the single incident exception and have not ed
that ‘proof of a single violent incident ordinarily is insufficient to hold a
nmunicipality liable for inadequate training.’”) (quoting Snyder v. Trepagnier,
142 F.3d 791, 798 (5th Cir. 1998)); Snyder, 142 F.3d at 798 (“The plaintiff nust
denonstrate ‘at |least a pattern of simlar incidents in which the citizens were
injured ... to establish the official policy requisite to nunicipal liability
under 8§ 1983."") (quoting Rodriguez v. Avita, 871 F.2d 552, 554-55 (5th Cir.
1989) (internal quotation and citations omtted))).
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meritless.

G ven the above, Hover has failed to generate a question of
material fact that the Cty or Chief Lews was “deliberately
indifferent” to the need for greater training or supervision to
prevent the incorrect use of deadly force. Such a need nust be
“obvious,”?! and the failure to address the need nmust be “likely to
result in violations of constitutional rights,”? and anount to nore
t han mere negligence. 2 As such, deliberate indifference cannot
be inferred fromthese prior conplaints or the police departnent’s
handl i ng of them The conpl ai nts denonstrated no obvi ous need for
greater training with respect to the use of deadly force, and the
formal conplaints were investigated and found to be without nerit.

Hover al so attenpted to denonstrate that the police departnent
had a policy of ratifying the actions of police officers regardl ess
of their legality. Hover inferred this fromthe fact that Brenner
was not disciplined for shooting Hover after an internal police
i nvestigation. Not only does this presuppose that Brenner’s
actions required sone formof punishnent, but also it inpermssibly
attenpts to prove the existence of an official city policy by the

observation of a single incident.?

2Conner, 209 F.3d at 796 (quoting Gty of Canton v. Harris, 489 U S. 378,
390 (1989)).

2Conner, 209 F.3d at 796 (quoting Gty of Canton, 489 U S. at 390).

2See Rhyne v. Henderson County, 973 F.2d 386, 392 (5th Cr. 1992) ("Wile
t he nunici pal policy-nmaker’'s failure to adopt a precaution can be the basis for
§ 1983 liability, such omi ssion nust ambunt to an intentional choice, not nmerely
an unintentionally negligent oversight.").

24See Frair v. Cty of Arlington, 957 F.2d 1268, 1278 (5th G r. 1992).
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Hover contends that such a policy nay be inferred because
Brenner’s police file did not contain any of the nentioned citizen
conplaints. As noted, however, the police did investigate two of
the three prior conplaints and absol ved Brenner on both. Mor e
inportantly, there was no conpetent summary judgnent evi dence that
any conplaints were formally filed except for the one involving the
nmace. In that instance, Brenner was absolved but the police
m sfiled the conplaint under the nanme of the conplainant rather
than the officer, which does not indicate deliberate indifference.

Hover did provide the affidavit of a fornmer police officer who
knew of Brenner but did not work with him |In that affidavit, the
officer stated that another police officer told her that the
departnent had recei ved conpl ai nts about Brenner in the past. That
statenent, however, is inadm ssible hearsay to show the exi stence
of any other conplaints. Consequently, Hover has failed to create
a fact question regarding the existence of a policy of always
ratifying the actions of police officers either through failing to
puni sh Brenner or by turning a blind eye to citizen conplaints.

In sum Hover’s summary judgnent evi dence does not generate a
fact question as to whether the departnent had a policy that
explicitly authorized the use of excessive force, treated fornal
conplaints with deliberate indifference, ratified the actions of
its officers regardless of their legality, or was deliberately
indifferent to the need for different or additional training in the

use of deadly force. For all of these reasons, there was no basis
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for municipal liability and dism ssal was proper.?°

AFF| RMED.

25AI t hough not a basis for our decision, we note that the plaintiff is
likely precluded from recovering damages from the nunicipality for another
reason. Ajury found that Brenner’s actions created no constitutional violation.
Thus, even if departnental policy authorized unconstitutional conduct, no
nmunicipal liability can attach when the plaintiff’'s only theory is that the
municipality is liable for the officer’s unconstitutional conduct, since none
occurred. See Los Angeles v. Heller, 475 US. 796, 799 (1986); Saenz V.
Hel denfels Bros., Inc., 183 F.3d 389, 392 (5th Gr. 1999).

O her circuits have held that municipal liability can survive for an
i ndependent constitutional violationcomitted by the municipality that harns the
plaintiff. See, e.q., Gossnman v. Gty of Portland, 33 F.3d 1200, 1203 (9th Gr.
1994) (holding that even if police officers had probable cause to arrest a
plaintiff under a city ordi nance, dismi ssal of the city was unwarranted because

city’'s liability was based not on lack of probable cause, but on the
unconstitutionality of the ordinance, and “if the ordi nance i s unconstitutional
[the plaintiff] suffered constitutional injury despite the ordinance’s

applicability to his conduct”).

Hover does not argue that an i ndependent constitutional violation occurred
here. Instead, Hover sinply argues that because the city ratified Brenner’s
actions and failed to properly train and supervise him the city should be held
l'iable for Brenner’s unconstitutional use of excessive force.
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