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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60480
Summary Cal endar

JIMME L. JOHNSON,
Peti ti oner- Appel | ant,
ver sus
M SSI SSI PPl DEPARTMENT OF CORRECTI ONS;
JAMES V. ANDERSOQON, Superintendent, M ssissippi
State Penitentiary; MOORE, Attorney Ceneral
of the State of M ssissippi,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 4:99-CV-80-S-B
March 21, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *
Jimm e Johnson (“Johnson”), M ssissippi prisoner # 23689,

nmoves for | eave to proceed in forma pauperis (“IFP") and a

certificate of appealability (“COA’) fromthe district court’s
dism ssal of his 28 U S.C. § 2254 as tine-barred. To obtain a
COA, he nust nmake a substantial showi ng of the denial of a
constitutional right. See 28 U S.C. 8§ 2253(c)(2). |In order to
obtain a COA for nonconstitutional issues, however, Johnson nust

make a credi ble showing that the district court erred in

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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dismssing his petition as tine-barred. See Sonnier v. Johnson,

161 F.3d 941, 943 (5th Gr. 1998).

Johnson contends that the district court erred in dismssing
his 8§ 2254 petition as tine-barred. A state prisoner filing a
§ 2254 petition has one year fromthe date that his conviction
becones final by the conclusion of direct review or the
expiration of the tinme for seeking such reviewto file his
petition. 28 U S.C 8§ 2244(d)(1)(A). The tinme during which a
“properly filed application” for state postconviction relief or
other collateral reviewis pending is not counted. See 28 U S.C
8§ 2244(d)(2). Johnson’s argunent that the district court erred
by failing to toll the limtations period for the tinme during
whi ch his application for state postconviction relief was pendi ng
because it m stakenly concluded that his application was not
“properly filed” nmakes a credible showng that the district court

erred in dismssing his petition as tine-barred. See Villegas v.

Johnson, 184 F.3d 467, 470 (5th Cr. 1999) (“[A] successive state
application or one containing procedurally barred clains” is not
“per se inproperly filed.”). Accordingly, we GRANT his notions
for leave to proceed | FP and a COA, VACATE the district court’s
order of dism ssal and judgnent, and REMAND the case to the
district court for further proceedi ngs.

COA and | FP GRANTED;, VACATED AND REMANDED



