IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60511

HOWNARD MONTEVI LLE NEAL,
Peti ti oner- Appel | ant,
vVer sus
STEVE W PUCKETT, Conmm ssi oner,
M ssi ssi ppi Departnent of Corrections;
JAVES ANDERSOQON, Superintendent,
M ssissippi State Penitentiary,

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
USDC No. 2:97-CV-90

May 2, 2000

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

After a thorough exam nation of the briefs and the record, we
reach the foll ow ng disposition.

First, we grant a Certificate of Appealability (“COA") wth
respect to Howard Neal’s charge that his trial counsel was
ineffective for failing to investigate and present evidence of

mtigating circunstances. See Mller v. Johnson, 200 F. 3d 274, 280

(5th Gr. 2000)(setting out the standard for the grant of a COA).

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



W will evaluate the issue under 28 U S. C. § 2254(d) because there
has been a hearing on the nerits on this issue in state court. See

G een v. Johnson, 116 F.3d 1115, 1121 (5th Cr. 1997) (expl ai ni ng

that a ruling on substantive as opposed to procedural grounds
constitutes a hearing “on the nerits”).! The time and place for
oral argunent will be set by the clerk.

Second, we deny a COA on Neal’s ineffective assistance claim
concerning his counsel’s failure to pursue a hearing on his
conpetency to stand trial. He failed to raise this issue in state

court.? It is therefore unexhausted, and Neal has not asserted

We decline Neal’'s request that we renmand for a hearing on
this and other issues, because one is neither required nor
necessary. See West v. Johnson, 92 F.3d 1385, 1410 (5th Cir.
1996) (hol ding that hearings not required when the existing record
is adequate to evaluate the clains).

2Though the district court concluded that Neal had raised this
i ssue, we disagree. Neal’s Mdtion to Vacate or Set Aside Judgnent
and Sentence does nentioninits reviewof the pretrial proceedi ngs
that his trial counsel failed to pursue a pretrial conpetency
hearing. But the portion of that notion actually setting out his
i neffective assi stance cl ains does not raise this as an exanpl e of
i neffective assistance. The fact that the state court did not
acknowl edge this argunment in its ruling on the notion is a good
indication that Neal did not raise it before that court. See Neal,
525 So.2d at 1281-83.

It is true, as Neal contends, that an investigation of Neal’s
personal history and a neurological examnation would have
i ncreased his chances of being found inconpetent to stand trial.
And Neal did raise a failure to investigate argunent in his state
court notion. But that argunment concerned sentencing and the
vol untari ness of his confession only. Neal’s claimhere is that
his | awer failed to seek a conpetency hearing, during which such
evi dence would have been used. This is therefore a different
habeas corpus claimfromthose raised in state court, and not one
that the state court has addressed.



cause and prejudice for this failure. Jones v. Johnson, 171 F.3d

270, 277 (5th Gr. 1999).

Third, we deny Neal a COA on his ineffective assistance claim
that investigation and presentation of additional evidence could
have led to the suppression of his confession. The additional
evi dence Neal points to woul d have been sonewhat unreliable as well
as nerely cunul ati ve.

Fourth, we deny a COA on Neal’s claim that counsel was
ineffective for failing to present additional evidence that would
have reduced the weight given to his confession. This claimis
al so unexhausted and | acks any assertion of cause and prejudice.

Fifth, we deny a COA on Neal’'s challenge to the jury
i nstruction. In this case, though the instruction was

unconstitutionally vague, any error was harmess. See Billiot v.

Puckett, 135 F.3d 311, 315 (5th G r. 1998)(hol ding that harnl ess
error standard is appropriate for reviewng erroneous jury
instructions). |If the court had given a proper instruction, such

as the one suggested in denons v. Mssissippi, 494 U. S. 738, 750,

110 S.Ct. 1441, 108 L.Ed.2d 725 (1990), we are convinced that the

result would have been the sane. See Billiot, 135 F.3d at 319

(applying the harmess error standard to erroneous jury
i nstructions).

COA GRANTED in part; and DENIED in part.



