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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60533
Conf er ence Cal endar

FREDDI E C. JOHNSQON, SR

Pl ai ntiff-Appellant,
ver sus

UNI TED STATES OF AMERI CA
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:98-CV-159-B-A
 February 16, 2000
Before EMLIO M GARZA, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

Freddie C. Johnson, Sr., appeals fromthe dism ssal of his
suit arising under the Federal Tort Clains Act. See 28 U S. C
88 2671 - 2680.

He does not challenge the basis of the court’s dism ssal,
want of subject matter jurisdiction due to Johnson’s failure to
present his tort claimto the relevant federal agency. |nstead
he challenges the U S. Attorney’s certification by arguing that
the acts by the governnent attorney were not done within the

scope of her enploynent, and therefore, the suit was inproperly

renmoved to federal court. See § 2679(b)(1), (d)(2). Fromour

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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i ndependent review of the record and the applicable state | aw
governi ng the scope-of -enpl oynent determ nation, we concl ude that
the alleged acts by the attorney were done within the scope of
her enploynent. Johnson fails to denonstrate error in the

Governnent’' s certification. See Pal ner v. Flaggman, 93 F.3d 196,

199 (5th Gr. 1996); Marter v. Scott, 514 So. 2d 1240, 1242

(Mss. 1987).

Johnson al so argues that the district court erred in
quashi ng his subpoenas. Because Johnson failed to appeal
properly to the district court fromthe nmagistrate judge' s order
quashi ng the subpoenas for Jeffrey Nesvet and for Kathleen
Henderson, his argunent directed toward those subpoenas is not

properly before this court. See Colburn v. Bunge Towi ng, Inc.,

883 F.2d 372, 379 (5th Gr. 1989). As for the district court’s
affirmance of the magi strate judge’s order quashing the subpoenas
i ssued for Cynthia Brown and for Jaylynn Fortney, we find no

abuse of discretion in the district court’s ruling. See Tiberi

v. Ggna lns. Co., 40 F.3d 110, 112 (5th Cr. 1994).

This appeal is without arguable nerit and is thus frivol ous.
It is therefore DISM SSED. See 5THCR R 42.2. Johnson is
war ned that any additional frivol ous appeals filed by himor on
his behalf will invite sanctions by this court.

DI SM SSED AS FRI VOLOUS.  SANCTI ON WARNI NG | SSUED.



