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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60634
Summary Cal endar

TRACY GAMBRELL

Pl ai ntiff-Appellant,
vVer sus
CGRAND CASINOS OF M SSI SSIPPI, INC. - BILOX,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 1:98-CV-206-RG

 April 27, 2000

Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Tracy Ganbrell appeals the magi strate judge’'s order
dism ssing as tine-barred her sex discrimnation clains against
Grand Casino of Mssissippi, Inc. because Ganbrell failed to file
her charge with the Equal Enploynment Opportunity Comm ssion
wthin the requisite 180 days. The 180-day period begins from

the “*date of notice of termnation, rather than the final date

of enploynent.’”” dark v. Resistoflex Co., 854 F.2d 762, 765

(5th Gr. 1988) (citations omtted). |In determ ning when the

enpl oyee received notice, courts enploy an objective standard,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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“f ocusi ng upon when the enpl oyee knew, or reasonably should have
known, that the adverse enpl oynent decision had been made.” |[d.
The magi strate judge determ ned that Ganbrell knew she had
been term nated from her position as a valet due to pregnancy on
June 12, 1997, when she was sent hone by her supervisor and told
she would need to be transferred to another position. However,
deciding to transfer a pregnant enployee for safety reasons is

not necessarily a discrimnatory act. See Levin v. Delta Air

Lines, Inc., 730 F.2d 994, 997-98 (5th Cr. 1984). WNbreover,
Ganbrell was told she would be placed in another position. Thus,
she was not necessarily aware on that date of an adverse

enpl oynent acti on.

There is substantial conflicting evidence regardi ng when
Ganbrell learned that she would not be rehired. Al though G and
pl aces nmuch enphasis on Ganbrell’s statenent in her EEOCC charge
and her conplaint that she was termnated in June 1997, the
EECC s internal investigation nenorandum and the testinony of
Grand’ s own enpl oyees denonstrate that at no tine in June 1997
was Ganbrell ever told she would not be rehired due to her
pregnancy. Accordingly, we find that there are genui ne issues of
material fact regarding when Ganbrell knew or reasonably shoul d
have known that the allegedly discrimnatory decision not to
rehire her occurred.

For simlar reasons, we find that there are genui ne issues
of material fact as to whether Ganbrell reasonably believed that
Grand was actively pursuing another position for her such that

t he 180-day period would have been equitably tolled until
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Ganbrell discovered she woul d not be rehired. See Cocke V.

Merrill Lynch & Co., Inc., 817 F.2d 1559, 1561 (1ith Gr. 1987).

We, therefore, vacate the grant of summary judgnment and renmand
for further proceedings consistent with this opinion.

VACATED AND REMANDED



