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PER CURI AM 2

At issue is waiver vel non of contractual requirenents for
witten change orders and tinely claim submttals. Shackel ford
Pl unbi ng Corporation filed this diversity action against Siebe
Governnent Contracts Division of the Barber-Col man Conpany for 14
clains arising at eight mlitary facilities in the United States.
The district court granted Siebe summary judgnent on one claim A

jury found for Siebe on two clains and for Shackelford on the

Harlington Whod, Jr., Circuit Judge of the Seventh Circuit,
sitting by designation.

Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



remai ning 11. Siebe contests the denial of judgnent as a matter of
law as to five clains involving four sites. Alternatively, it
chal l enges a jury instruction and requests a newtrial for all but
one of those five clains. W AFFIRMin PART, REVERSE and RENDER i n
PART, and REMAND FOR ENTRY OF AN AMENDED JUDGVENT.

l.

Siebe contracted with the Governnent to perform work at
mlitary installations (FORSCOM contracts) and hospitals (MEDCOM
contracts). Shackelford was a subcontractor for those contracts.
The contracts were “indefinite quantity contracts”, neaning the
mast er subcontracts had zero dollars value. As the Governnent and
Siebe agreed on delivery orders, Siebe issued delivery orders,
conplete with pricing, to Shackel ford. Shackelford conpl eted over
$4 mllion in work for Siebe on 11 delivery orders.

The two master subcontracts between Siebe and Shackel ford
contained identical provisions regarding changes in the work
required by the delivery orders. Prior to the beginning of such
changed work, Siebe was required to give Shackelford witten notice
of the change; Shackelford, to submt a witten estimate to Siebe.
Par agraph 5.2 provi ded:

The Subcontractor [ Shackel ford] may be ordered
in witing by the Contractor [Siebe] wthout
i nval idating this Subcontract, to make changes
in the Woirk within the general scope of this
Subcont r act consi sting of addi ti ons,
del eti ons, or ot her revisions,....
[ Shackel ford], prior to the comencenent of
such changed or revised Wrk, shall submt
pronmptly to [Siebe] witten copies of an
estimate for adjustnent to the Subcontract Sum
and Subcontract Time for such revised Work in

a manner consistent with requirenents of the
Subcontract Docunents.



(Enphasi s added; footnotes omtted.) Testinony at trial focused
not on Shackelford s failure to submt a prior estimate but on work
done without a prior witten change order.

Shackel ford’ s contracts with Si ebe i ncorporated provisions of
Siebe’s contracts with the Governnent. Under them Siebe had
specified tines wthin which to submt a claimto the Governnent
after the cost was incurred. Along this line, Shackelford was
required to provide tinely claimsubmttal to Siebe for additional

costs, including clains for del ay danages. Paragraph 5.3 provided:

The Subcontractor [Shackelford] shall nmake
clains pronptly to the Contractor [Siebe] for
additional cost, extensions of tine and

damages for delays or other causes in
accordance wth the Subcontract Docunents. A
claimwhich will affect or becone part of a
claimwhich [Siebe] is required to nake under
the Prime Contract within a specified tine
period or in a specified manner shall be made
in sufficient time to permt [Siebe] to
satisfy the requirenents of the Prine
Contract. Such clains shall be received by
[Siebe] not less than two working days
preceding the tinme by which [Siebe s] clains
must be made. Fai l ure of [Shackelford] to
make such a tinely «claim shall bi nd
[ Shackel ford] to the sanme consequences as
those to which [ Siebe] is bound.

(Enphasi s added.) The parties do not dispute that the post-work
claimsubmttal had to be in witing.
1.

In defense of its refusal to pay Shackelford' s clains, Siebe
points to the absence of prior witten change orders and to
Shackel ford's failure to submt several clains in the tinme and
manner required. Shackel ford counters that Siebe waived those

requi renents.



Pursuant to the choice of law clauses in the contracts,
I1linois |aw governs. Under it, and regarding paragraph 5.2
(changes in the work), a provision in a construction contract that
requi res change orders to be in witing is valid. Wtson Lunber
Co. v. Quennewig, 226 N E.2d 270, 276 (I1ll. 1967). To prove a
wai ver of a writing requirenent for such changes, Shackel ford nust
denonstrate by clear and convincing evidence: “(a) the work was
outside the scope of [the] contract prom ses; (b) the extra itens
were ordered by [ Siebe], (c) [Siebe] agreed to pay extra, either by
[] words or conduct, (d) the extras were not furnished by
[ Shackel ford] as [a] voluntary act, and (e) the extra itens were
not rendered necessary by any fault of [Shackelford]”. | d.
(enphasi s added and citations omtted); id. (“Were the contract
provides that there shall be no charge for extra work unless a
witten agreenent is nade therefor, the builder cannot recover
conpensation as for extra work on account of alterations nmade at
the oral request or consent of the owner but for which no agreenent
to pay additional conpensation is nmade.” (enphasis added; internal
gquotation marks and citation omtted)).

“Cl ear and convincing evidence is that gquantum of proof that
| eaves no reasonabl e doubt in the mnd of the fact finder as to the
truth of the proposition [stated].” GGty of Chicago v. Boul evard
Bank Nat'l Assoc., 688 N E 2d 844, 852 (Ill. App. C. 1997)
(enphasi s added; internal quotation marks and citation omtted).

The Vatson court al so stated:

Illinois cases allow recovery for extra
conpensati on only when the contractor has made
his claim for an extra, clear and certain
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before furnishing the item not after.... |If
he does expressly contend that work demanded
is extra, the owner certainly cannot be said
to be taken unawares, and if orders are given
to go ahead it is with full know edge of the
possi bl e consequences.

226 N. E. 2d at 279 (enphasis added; internal quotation marks and
citation omtted).

Al t hough Wat son stated the claimnust be “clear and certain”,
the contract at issue in Watson sinply required that, pre-work, the
fact of the change be in witing, not addressi ng whet her the anount
i kewi se nmust be in witing. ld. at 274. In Bulley & Andrews,
Inc. v. Synons Corp., 323 NE 2d 806 (Ill. App. C. 1975), an
I1linois court applied Watson to a contract with a clause simlar
to paragraph 5.2, which required witten notice of the val ue of the
claim not only of the change itself:

It is incunbent upon the owner to enforce the

“extras” provision in his contract, or it is

wai ved by him By allow ng work on extras to

proceed before securing a nenorandum si gned by

[the contractor, the owner] waived his right

to enforce the provision. A contractual

provision such as in this case prevents the

contractor fromproceeding with extra work on

his own initiative, while allow ng the owner

to control his liabilities. When an owner

orders work to proceed, he cannot claimto be

taken unaware, nor can he require the

contractor to bear the cost of the work he has

so order ed.
ld. at 811-12 (internal quotation marks omtted); see id. (finding
even though “[t]he estimate [for work ordered by the owner] was not
submtted ... until three nonths after the ... work was conpl eted”,
because owner allowed work to proceed before securing necessary

witing, it waived contractual provision (enphasis added)).



We construe Bulley & Anderson to nean that, if Siebe by words
or conduct ordered extra work and agreed to pay for it, Siebe
wai ved both of paragraph 5.2's requirenents: it not only waived t he
requi renent that Siebe’s change order be in witing but al so wai ved
the requirenent that Shackel ford submt awitten estimate prior to
begi nni ng t hat worKk.

Paragraph 5.3's requirenent of tinely clains for additional
costs, including delay danages, is another matter. As discussed in
part Il.A 2 infra, neither Watson nor Bulley & Anderson apply to
tinmely claimsubmttals.

A

Si ebe noved for judgnent as a matter of law (JMOL) at the
close of Shackelford' s evidence and at the close of all the
evidence. The denial of JMOL is reviewed de novo, applying the
standards used by the district court. E.g., HIIl v. International
Paper Co., 121 F.3d 168, 170 (5th Cir. 1997).

Such judgnent “is appropriate if, after viewing the tria
record in the light nost favorable to the non-novant, there is no

‘legally sufficient evidentiary basis’ for a reasonable jury to

have found for the prevailing party”. 1d. (quoting FED. R QvVv. P.
50(a) (enphasis added)). For such evaluation, all inferences are
drawn in favor of the non-nmovant. E.g., Omitech Int’l, Inc. v.

Clorox Co., 11 F.3d 1316, 1323 (5th Cr.), cert. denied, 513 U S.
815 (1994).

Three witnesses testified on behalf of Shackelford: Lanny
Shackel ford, president and part-owner of Shackelford; M chael
Pitts, part-owner and forner vice-president of Shackelford; and
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Aaron Terry, former account manager for Siebe. Siebe offered only
one W tness: Jerry Joyner, Siebe’'s director of operations and
assistant treasurer when the clains at issue arose.

Al t hough the parties at trial, in their appellate briefs, and
at oral argunent did not address paragraphs 5.2 and 5.3
separately, the provisions raise distinct questions. The contracts
between Siebe and Shackelford contained witing requirenents,
quoted above, for two different tinme periods: (1) prior witten
order for the change and a witten estimate (1 5.2), and (2) tinely
claim submttal after the cost was incurred (f 5.3). The first
requires Siebe’'s witten order and Shackelford’ s witten estinate
bef ore work begins; the second, submttal of the claimat |east two
days before Siebe was required to submt the claim to the
Gover nnent .

In the light of this distinction, we first turn to whether a
reasonable jury could find Siebe waived the requirenent of a prior
witten change order and witten estimate; second, to whether a
reasonable jury could find Shackelford net, or Siebe waived, the
requi renent of tinely claimsubmttal after the cost was incurred.

1

The record is replete with instances in which Siebe gave oral
directives to Shackel ford to performwork not covered by a delivery
order. Wtnesses for both parties admtted that often Siebe did
not and could not conply with the requirenent to give witten
orders.

Joyner admtted: Si ebe had actual notice of all the work;
and, when Siebe received the clains at issue, it sinply ignored
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t hem Testinony by Shackelford s w tnesses established it was
“standard operating procedure” for Shackelford to proceed wth
extra work at Siebe’'s directive, and Shackelford would still
recei ve paynent even without first giving a witten estinate.
Exhi bits subm tted by Shackel ford showed several occasi ons on whi ch
delivery orders were signed after the work began or even after the
wor k was conpl et e.

We t herefore conclude that a reasonable jury, applying Wat son,
could find that Siebe, by its course of conduct, waived the
requirenment for a witten change order. As discussed infra, a
reasonable jury likewise could find that Siebe, not only by its
conduct but also by its words, waived the pre-work witing
requi renents.

a.

Regar di ng Shackel ford's clai mfor the extra cost of installing
nmore expensive furnaces than specified at Fort Drum Siebe
cont ends: the furnaces were bought at the direction of the
Governnment, not at Siebe’'s direction; and, because the claim was
made nine nonths later, Siebe could not pass it along to the
Gover nnent . As noted, the tineliness vel non of the claimis
di scussed infra in part 11.A 2.

Lanny Shackelford testified: at a January 1997 neeting he
attended with t he Governnent and Si ebe, a Governnent representative
ordered the nore expensive furnaces; and Siebe’'s project nanager
agreed and asserted Siebe would either work it out or pay. Joyner
testified he knew from experience the brand of furnaces requested
was nore expensive than originally planned.
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The district court did not err in concluding that a reasonabl e
jury could find by clear and convincing evidence that Siebe had
ordered the work and agreed to pay for it, thereby waiving the
contract’s pre-work witing requirenents.

b.

Prior to establishing Shackel ford, M. Shackel ford had been
part-owner of another subcontractor for Siebe. That entity, now
named C.C 1. Industrial, Inc., had installed gas pipes at Fort
Gllem A warranty covered the pipes and neters, but when Siebe
had difficulty getting CC.|I. torepair them Shackel ford perforned
the work. Shackelford conpleted the job on 23 Novenber 1996 and
submtted its claimten days |ater.

The work was not part of a delivery order, because Shackel ford
had no delivery order at Fort G llem Because the parties have
done so, we wll treat this as a paragraph 5.2 dispute. Si ebe
asserts there was no proof it ordered the work or agreed to pay for
it.

Joyner testified he knew the distinction betwen Shackel ford
and C.C. |., yet he assuned M. Shackel ford woul d conpl ete the work
free of charge because of his former association with C.C 1. 1In
contrast, M. Shackelford testified he thought Joyner was joking
when he insinuated M. Shackel ford was responsi bl e because of that
previ ous associ ati on.

Si ebe requested Shackelford to send soneone to Fort Gllemto
di scuss the work with a Siebe manager, and Si ebe knew Shackel ford
was doing the work. M. Shackelford testified that, on the day the
Si ebe manager asked himto do the work, the nanager also stated
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that either Siebe or the conpany holding the warranty would pay
Shackel ford for it.

The district court did not err in concluding that a reasonabl e
jury could find that Siebe waived the requirenent of a witten
change order.

C.

Because the delivery order at Tripler Medical Center exceeded
$1 mllion, Siebe’ s contract was with Janes Lane A . C. and Pl unbi ng,
Inc.; and Lane subcontracted w th Shackel ford. Prior to suing
Si ebe, Shackelford obtained an assignnent of Lane’s rights.

Si ebe does not contend that it did not order the work or agree
to pay for it; nor does Siebe assert the subm ssion of the claim
did not conply with the tineliness requirenent. (I'ndeed, this
di spute does not appear to fall wunder the Shackelford-Siebe
contract, because Shackelford s contract at Tripler was not with
Siebe.) Instead, Siebe asserts the timng of the clains did not
nmeet the requirenent of the termnation letter it issued to Lane.

On 19 February 1997, Joyner, by letter to Lane, term nated t he
contract for convenience and required that all clainms be submtted
to Siebe within ten days. However, Shackel ford had made two cl ai ns
directly to Siebe prior to the termnation. Al t hough Joyner
acknowl edged this timng of the receipt of the clains from
Shackel ford, Siebe contends these clains shoul d have been subm tted
t hrough Lane, because Shackelford s contract was with it, and Lane
had the right to adjust the costs.

Shackelford’ s delivery order at Tripler did not include
supplying a generator or conpleting electrical work, but M.
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Shackel ford testified that Siebe s on-site nmanager requested that
Shackel ford both obtain a generator and perform sone el ectrica
wor k. Anpl e evi dence, incl udi ng an adm ssi on by Joyner, shows that
Si ebe and Shackelford dealt directly with each other regarding
extra work. The nost telling evidence of the direct relationship
is that Siebe term nated its contract with Lane as a result of a
conversation between M. Shackel ford and Joyner.

The district court did not err in concluding that a reasonabl e
jury could have found that Siebe did receive tinely notice of the
clains through the direct submssion. 1In the alternative, if the
requi renents of paragraph 5.2 did apply, as discussed below a
reasonable jury could have found Siebe waived the witing
requi renent.

i

M. Shackel ford testified that, when power was | ost for Siebe
and Shackelford's work trailers, Siebe's on-site nmanager asked
Shackel ford to supply a generator. By asking what the cost would
be, the manager allegedly inplied Siebe would pay for the
generator. M. Shackelford testified that Joyner admtted Siebe
owed this claim Joyner testified he nerely agreed to pay half the
cost; and, at trial, he maintained he would have paid, had the
contract with Lane not been term nated.

The jury found for Shackelford in the amount of $4, 600. 80,
approxi mately half the anount clai mned. Because Joyner admtted to
havi ng agreed to pay half the cost, we conclude that a reasonabl e
jury could have found by clear and convinci ng evidence that Siebe
wai ved the requirenent of a witten change order. Moreover, even
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if Siebe is correct that waiver nust precede the work, see infra
part Il1.B, the jury’'s finding was not unreasonable in the |ight of
Si ebe’ s course of conduct and the nmanager’s statenents.

ii.

As al so noted, Shackelford' s delivery order at Tripler did not
i nclude electrical work, but M. Shackelford testified that Siebe's
on-site manager requested that Shackel ford do the work and assured
Shackel ford it would be paid. Moreover, Joyner said he agreed to
be billed for the electrical work. Therefore, the district court
did not err in concluding that reasonable jurors could find for
Shackel f or d.

In sum in the light of the above analysis of the clains at
Fort Drum Fort Gllem and Tripler, the district court properly
denied JMOL regarding the requirenents for a witten change order
and witten estimate prior to beginning the work. Accordingly, we
turn to whether, after the cost was incurred, Shackelford was
required to tinely submt its claim

2.

As noted, the tineliness requirenment of Siebe’ s contract with
the Governnent was incorporated into its subcontract wth
Shackel ford, and Shackel ford was held to the sane consequences as
Si ebe. Siebe contests the tineliness of clains nmade after
conpletion of the work at Fort Drum and the delay at Walter Reed
Medi cal Center. Siebe raised this issueinits notion for JMOL at
the cl ose of the evidence.

As al so noted, the Watson |ine of cases addresses the waiver
of awiting requirenent before beginning extra work, not of tinely
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subsequent submttal of a claim Needless to say, a waiver under
Wat son of the requirenent that changes be in witing does not
constitute waiver of other contract provisions as well.

Al t hough, even in their appellate briefs, the parties have not
clearly distinguished their contentions as to the two separate
paragraphs (5.2 and 5.3), we find that, because there is no
evidence in the record Siebe agreed to waive the requirenent of
tinmely claimsubmttal and the evidence clearly shows the clains
for Fort Drum and Walter Reed were not tinely, the denial of JMOL
was i nproper for those two clainms. (In this regard, the error by
the district court is nost understandable. For exanple, Siebe did
not object to this issue not being included in the jury
i nstructions. O course, because Siebe had earlier raised the
issue inits JMOL, it was preserved concerni ng whet her JMOL shoul d
have been granted. E. g., Deffenbaugh-WIllians v. Wal -Mart Stores,
Inc., 188 F.3d 278, 284 n.5 (5th Gir. 1999).)

a.

As di scussed above, on 12 February 1997, at the Governnent and
Siebe’s instruction, Shackelford ordered nore expensive furnaces
for Fort Drum than those originally specified. Shackel ford
installed the furnaces in April or m dsumrer, but the clai mwas not
submtted to Siebe until 24 Novenber 1997

M. Shackelford testified that, at the end of the job, the
parties had been unable to del ete enough work to cover the extra
cost of the furnaces, so Shackelford had no other choice but to
bill Siebe for it. Joyner testified: he knew the furnaces
installed were nore expensive; but because Shackelford did not
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tinmely submt the costs, Siebe could not submt the claimto the
Gover nnent .

Shackel ford mai ntai ns that the extra cost was i ncurred because
of defective specifications submtted by Siebe and therefore the
requi renent of tinely submssion of the claim did not apply
pursuant to an exception in the contract. Because this argunent
was raised for the first tine on appeal, we do not reach it.

Shackel ford al so contends that tinely claimsubmttal was not
requi red because Siebe had actual know edge of the claim Thi s
argunent is unpersuasive because, even though Siebe knew that a
different brand of furnaces would be installed and that they were
nor e expensi ve, Siebe had no actual know edge of the anmount of the
claim Therefore, even though, as discussed, a reasonable jury
could have found by clear and convincing evidence that the
requi renent of a prior witten change order had been waived, a
reasonable jury could not find that the tinely claimrequirenent
had subsequently been either conplied with or waived.

b.

Shackel ford asserted it incurred extra costs for a job at
Wal ter Reed, because Siebe instructed Shackelford to have its
superintendent stay on-site, even though the start of the project
was del ayed. The delay costs arose between 2 February 1997 and 8
March 1997. Shackel ford did not submt the claimuntil 28 August
1997. Siebe asserts that, because the claimwas over five nonths
late, it could not pass it along to the Governnent.

Shackel ford again contends that Siebe caused the delay and
therefore the tinely claimprovisions did not apply. However, no
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proof on this point was offered at trial other than that problens
were associated with the work plan; no one addressed the question
of fault.

Shackel ford also asserts that, because Siebe had actua
know edge of the presence of Shackelford’ s supervisor at the site
during the delay, no need for a tinely claimexisted. Although
Si ebe had notice of the supervisor’s presence, there is no evidence
it had actual notice of the anmount of the corresponding claim
Moreover, at trial, the parties di sputed whether the supervi sor was
unproductive during this time (in which case, Shackel ford woul d be
entitled to submt a claimfor an extra) or whether he did other
wor k for Shackel f ord.

Construing all evidence in favor of Shackel ford, no reasonabl e
jury could have found Shackelford conplied with the claim
requi renents or that Siebe waived them

In sum for the reasons given above, the district court erred
in denying JMOL on the issue of tinely claim submttal for Fort
Drum and Wal ter Reed.

B

Seeking a new trial on all the clains except the one for
VWal ter Reed, Siebe challenges the district court’s refusal (over
Siebe’s objection) to instruct the jury that, in order to return a
verdict for Shackelford on its clains for extras, the jury nust
find that, prior to Shackel ford’ s commenci ng wor k, Shackel f ord nade
its claimclear and certain and Siebe agreed to pay. |In order to

prevail in challenging a jury instruction:
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First, the challenger nust denonstrate that
the charge as a whole creates substantial and
i ner adi cabl e doubt whether the jury has been
properly guided inits deliberations. Second,
even if the jury instructions were erroneous,
we will not reverse if we determne, based
upon the entire record, that the chall enged
instruction could not have affected the
out cone of the case.

Johnson v. Sawyer, 120 F.3d 1307, 1315 (5th G r. 1997) (enphasis

added; internal quotation marks and citation omtted).

The district court’s instruction included the five essenti al
el enrents of waiver set out by Watson. See Watson, 226 N. E. 2d at
276. Qur review of the instructions as a whol e does not create a
substantial and ineradicable doubt that the jury was properly
guided in its deliberations. Illinois cases that apply Watson do
not require a specific finding that the agreenent to pay preceded
the start of the work. See, e.g., AW Wndell & Sons, Inc. v.
Qazi, 626 N E.2d 280, 287 (Ill. App. C. 1993); Duncan v. Cannon,
561 N. E. 2d 1147, 1149 (I11l. App. C. 1990); Bulley & Andrews, 323
N. E. 2d at 809.

L1l

Because we conclude there was a legally sufficient evidentiary
basis for a reasonable jury to have found by clear and convincing
evi dence that Siebe waived the requirenents for a prior witten
change order and an estinmate, we AFFIRMthe district court’s deni al
of judgnment as a matter of lawas to the clains at Fort G|l emand
Tripler. However, we REVERSE t he deni al of judgnent as a matter of
law as to the clains at Fort Drum and Walter Reed, because a

reasonable jury could not find that the tinely claim submtta

requi renent either was net or did not apply. Finally, we AFFIRM
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the refusal to grant a new trial. This matter is REMANDED for
entry of an anended judgnent.

AFFI RVED | N PART; REVERSED and RENDERED | N PART;
and REMANDED
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