IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60921
(Summary Cal endar)

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
LORENZO TARVER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(99-CV-47-B, 98-CR-65-ALL)
 April 10, 2000

Before POLI TZ, WENER, and STEWART, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Lorenzo Tarver (federal prisoner #10885-
042) has applied for a certificate of appealability (COA) to appeal
the district court’s denial of his 28 U.S.C. § 2255 notion. Tarver

has also filed a request for leave to appeal in forma pauperis

(I FP), which we hereby grant.

Tarver argues that his trial attorney was i neffective because,
W t hout Tarver’s know edge or consent, counsel failed to file a
notice of appeal, thereby forfeiting Tarver’s direct crimnal

appeal. The district court rejected this claimand denied § 2255

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



relief wthout ordering a response from the governnent. The
district court presunmably denied 8§ 2255 relief under Rule 4(b) of
the Rules CGoverning 8 2255 Proceedings. Under that rule, a
district court nmay dismss a 8§ 2255 notion summarily, w thout
ordering the governnent to respond, if it plainly appears fromthe
notion and the record that the novant is entitled no relief in the
district court. See Rule 4(b) of the Rules Governing 8 2255
Pr oceedi ngs.

| f Tarver asked his attorney to file a notice of appeal and
his attorney failed to do so, his attorney would have acted in a

manner that was professionally unreasonable. See Roe .

Fl ores-Ortega, No. 98-1441, 2000 W. 201148, at *5 (U.S. Feb. 23,

2000) . If, on the other hand, Tarver specifically told his
attorney not to file an appeal, he cannot now conplain that, by
followng his <client’s instructions, the attorney perforned
deficiently. See id. In his 8 2255 notion, Tarver did not
explicitly state either that he did instruct his attorney to file
a notice of appeal or that he had specifically instructed his
attorney not to do so. He nerely stated that his attorney failed
to file a notice of appeal on his behalf. Thus, it is not clear
fromthe face of Tarver’'s § 2255 notion or the record whether he
was —or was not —entitledtorelief inthe district court. See

Rul e 4(b) of the Rules Governing 8§ 2255 Proceedi ngs; see al so Roe,

2000 W 201148, at *5-*11 (holding that an attorney nay be
ineffective for failing to file notice of appeal even though

def endant has not clearly conveyed appel |l ate w shes one way or the



other).? Under these circunstances, an answer fromthe governnent
is required. See Rule 4(b) of the Rules Governing 8§ 2255
Pr oceedi ngs. Accordingly, we grant Tarver a COA on this issue
vacate the district court’s denial of § 2255 relief, and remand t he
case to the district court for further proceedi ngs consistent with

this opinion.® See Dickinson v. Wiainwight, 626 F.2d 1184, 1186

(5th Gir. Unit B 1980).
| FP GRANTED;, COA GRANTED, VACATED, AND REMANDED.

2 The Suprene Court deci ded Roe on February 23, 2000,
approximately two nonths after the district court denied Tarver’s
8§ 2255 notion. Thus, the district court did not have the benefit
of Roe when it ruled on Tarver’s notion.

3 Tarver raises two additional clains in his COA request:
(1) that the district court erred in concluding that he did not
satisfy the fourth and fifth requirenents of the safety-val ve
provision and (2) that his attorney was ineffective for failing
to advise himthat he needed to provide authorities with
additional information to satisfy the fifth requirenent of the
safety-valve provision. In |ight of our disposition on Tarver’s
first issue, we pretermt ruling on Tarver’s two renaini ng
i ssues. See Mack v. Smth, 659 F.2d 23, 26 (Former 5th Gr. Unit
A Cct. 1981)(pretermtting consideration of clains on appeal when
8§ 2255 novant was potentially eligible for out-of-tinme appeal on
remand) .




